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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned a deficiency of
$87,529 in petitioner’s Federal incone tax for 2001, a $21, 882.25
addition to tax under section 6651(a)(1)! for failure to tinely
file a return and a $3,497.97 addition to tax under section 6654

for failure to pay estinmated i ncone taxes for 2001. After

IAIl section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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concessions,? the sole issue for decision is whether petitioner
is liable for the addition to tax under section 6651(a)(1) for
failure to tinely file a return. He filed a docunent purporting
to be a return on which he clainmed zero i nconme and zero tax
l[itability and to which he attached frivol ous tax protester
argunents. W hold that he is |iable for the addition to tax.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in
At ascadero, California, at the tinme he filed the petition.

Petitioner submtted a Form 1040, U.S. Individual Inconme Tax
Return for 2001 (1040 docunent), to respondent, on which
petitioner entered zeros on each line regarding i ncone and tax.
Petitioner included his name, address, and Social Security nunber
at the top of the 1040 docunent, cl ai ned dependency exenptions
for hinself and his children (listing their names and Soci al
Security nunbers), and signed the 1040 docunent under penalties

of perjury.

2The parties agree that petitioner is liable for a
deficiency in tax of $15,823 for 2001. Based on the agreed
anount of this deficiency, the anount of the addition to tax
under sec. 6651(a)(1l) for failure totinely file a returnis
$3,955.75. Petitioner also conceded on brief that, because he
made no estimated tax paynents in 2001, he is |liable for the
addition to tax under sec. 6654 for failure to pay estimated
inconme taxes. After giving effect to the agreed anount of
deficiency, the addition to tax for failure to pay estinated
i ncone taxes under sec. 6654 is $632.
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Petitioner also submtted to respondent a four-page
attachnment to the 1040 docunent that began: “To Whomthis
‘return’ and ‘attachnent’ to said ‘return’” may concern”. In the
attachnment, petitioner asserted various tax protester argunents
and asked respondent to explain what Code section required himto
file a return. Petitioner disputed that he had any incone tax
ltability and that he was obligated to file a return. Despite
having previously conplied with his obligation to file returns
and pay taxes for many years previously, petitioner asserted that
the Code’s requirenents did not apply to himand that he could
opt out of his obligations to file returns and pay taxes by
sendi ng these statenents to respondent. Petitioner also asserted

that the decision in United States v. Long, 618 F.2d 74 (9th G

1980), as well as other cases, showed that a formw th zeros
qualified as a return.

Respondent did not treat the 1040 docunment as a return. |In
exam ning petitioner’s tax liability for 2001, respondent
retrieved information return data fromthird-party payors
i ndi cating that petitioner received $18,660 in nonenpl oyee
conpensation, $194 of interest, and $239,900 froma real estate
sal e during 2001. Respondent sent petitioner the exam nation
report and correspondence asking petitioner for information.

Rat her than provide incone and expense information in response to
this correspondence, petitioner submtted further constitutional
and tax protester argunents. Petitioner also sent constitutional

and tax protester argunents to the Secretary of the Treasury.
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Respondent issued a notice of deficiency on July 30, 2003,
to petitioner for taxable year 2001, determ ning the deficiency,
an addition to tax under section 6651(a)(1) for failure to tinely
file a return, and an addition to tax for failure to pay
estimated i ncone taxes under section 6654. Petitioner tinely
filed a petition for reviewwth this Court. As explained
previously, the parties resolved all issues other than whether
petitioner is liable for the late filing addition to tax under
section 6651(a)(1).

OPI NI ON

Petitioner argues that his 1040 docunent constitutes a
return under precedent in the Court of Appeals for the Ninth
Crcuit and that he should not be penalized for asking for an
expl anation why he was liable to file a return and pay the tax.
Petitioner further argues that even if his 1040 docunent does not
constitute a “return”, petitioner’s failure to file a return was
due to reasonable cause and not to wllful neglect. Respondent
argues that petitioner’s 1040 docunent was not a return. W
shal | address each of these argunents in turn.

We begin with the burden of proof. Respondent bears the
burden of production with respect to additions to tax. Sec.

7491(c); Higbee v. Conm ssioner, 116 T.C. 438, 446 (2001). Once

respondent has conme forward wth sufficient evidence indicating
it is appropriate to inpose the relevant penalty, the burden of
proof shifts to petitioner to introduce evidence sufficient to

persuade the Court that petitioner’s failure to file was due to
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reasonabl e cause and not to wllful neglect. See H gbee v.

Conmi Ssi oner, supra.

| . VWhet her Petitioner’s 1040 Docunent Was a Return

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return, unless it is
shown that such failure is due to reasonabl e cause and not due to
willful neglect. Sec. 6651(a)(1l). “Return” is not defined in
section 6651, nor in any other section of the Code. See secs.

6011, 6651; Swanson v. Commi ssioner, 121 T.C. 111, 122-123

(2003). The Court of Appeals for the Ninth Grcuit, to which the
present case is appeal able, has held that a Form 1040 is a return
under the crimnal statute, section 7203 (willful failure to file
returns), where the docunment contained all zeros, attached
constitutional argunents, and was signed under penalties of

perjury. United States v. Long, supra.

In Long, the Court of Appeals for the Nnth GCrcuit was
faced with a situation in which the practice of the IRS, as then
in effect, was not to keep copies of docunents that it considered
invalid returns, nor to retain records of whether such docunents
had been filed. Having no record whether the taxpayer had filed
a return for any of the years in question, the Federal Governnent
sought to inpose crimnal penalties on himfor willful failure to
file income tax returns. |d. at 75. The taxpayer introduced
“facsimles” of the forns he claimed to have filed. 1d. The
facsimles were conpleted with all zeros and had a tax protest

tract attached. | d.
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The Court of Appeals for the Ninth Crcuit reversed the
taxpayer’s conviction for willful failure to file, holding that
the fornms containing all zeros were “returns” for section 7203
pur poses because the zeros constituted information from which the
tax could be conmputed. 1d. The court noted that a docunent with
fal se or msleading figures may convey false information (i.e.,
zero may not be the taxpayer’s correct tax liability), but it
does convey information. 1d. at 76. The court found that the
docunents therefore should be treated as returns. |d.

The Court of Appeals’s viewthat a return containing al
zeros constitutes a return is contrary to the view of severa
ot her courts that have considered the question. See United

States v. Msel, 738 F.2d 157 (6th Cr. 1984); United States v.

Smth, 618 F.2d 280 (5th Cr. 1980); United States v. Ri ckman,

638 F.2d 182 (10th Cr. 1980); Cabirac v. Conmm ssioner, 120 T.C.

163, 168-170 (2003); Halcott v. Conmm ssioner, T.C Mno. 2004-

214.

As Long involved a different provision of the Code, it is
not squarely on point. Long involved the taxpayer’s appeal from
a crimnal conviction for willful failure to file under section

7203. United States v. Long, supra. Here, petitioner contests

applying a civil failure to file addition to tax under section
6651(a) (1).

In addition, in Long, the IRS had not saved any docunents
t axpayer had submtted but sought to prosecute the taxpayer for

willful failure to file. 1d. The taxpayer provided “facsimles”
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of the docunents he allegedly filed, and the court was asked to
deci de whether they constituted returns. 1d.

In this case, the parties introduced petitioner’s returns as
evidence at trial. Petitioner may not rely on Long to avoid
civil additions to tax under these circunstances.

We followed the Suprene Court’s definition of what
constitutes a return for statute of limtations purposes in Beard

v. Comm ssioner, 82 T.C. 766, 777 (1984), affd. per curiam 793

F.2d 139 (6th G r. 1986). See Badaracco v. Conm ssioner, 464

U S 386 (1983); Germantown Trust Co. v. Conm ssioner, 309 U S

304 (1940); Zellerbach Paper Co. v. Helvering, 293 U S. 172

(1934); ElorsheimBros. Drygoods Co. v. United States, 280 U.S.

453 (1930). The four-part test of Beard, applying the Suprene
Court precedents, requires that a docunent contain sufficient
data to calculate tax liability, purport to be a return,
represent an honest and reasonable attenpt to satisfy the
requirenents of the tax law, and be executed by the taxpayer

under penalties of perjury. Beard v. Conmm ssioner, supra at 777.

We have applied this test to cases under section 6651(a)(1l) as
well as in cases under other sections of the Code.® See Cabirac

v. Conm ssioner, supra at 168-170.

3See Mendes v. Conmi ssioner, 121 T.C 308, 329-330 (2003)
(Vasquez, J., concurring) (citing cases applying this test to
particul ar sections of the Code). Several Courts of Appeals have
al so applied simlar tests to determ ne whether a docunent is a
return. See, e.g., Mironey v. United States, 352 F.3d 902, 905
(4th Cr. 2003); United States v. Hi ndenlang, 164 F.3d 1029, 1033
(6th Cr. 1999).
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The Court of Appeals for the Nnth Grcuit has characterized
our test as a widely accepted interpretation that provides a

sound approach under the Code. United States v. Hatton, 220 F.3d

1057, 1060-1061 (9th Cr. 2000). The Court of Appeals for the
Ninth Crcuit also views this test as consistent with the policy
that a return should obtain tax information with uniformty and
conpl eteness to facilitate the physical task of handling and
verifying returns. |d.

We focus on one requirenment of the Suprenme Court cases, as
articulated in Beard, to determ ne whether the 1040 docunent
constitutes a return. Under the Beard test, a docunent nust be
an honest and genui ne endeavor to satisfy the tax lawin order to

be a return. Zel |l erbach Paper Co. v. Helvering, supra at 180;

Beard v. Commi ssioner, supra at 777. W doubt that a docunent

containing all zeros and tax protester rhetoric represents an
honest and genui ne endeavor to satisfy the tax law. See United

States v. Moore, 627 F.2d 830, 835 (7th Cr. 1980); United States

v. Rickman, supra at 184; Cabirac v. Conm ssioner, supra; Hal cott

v. Conm ssioner, supra.

Tax protesters, as a general rule, have not been found to
make an honest and genuine attenpt to neet the requirenents of

the Code. United States v. More, supra. W agree that the

Comm ssi oner should not be forced to accept as a return a
docunent clearly not intended to provide the required
information. See id. The timeworn tax protester statenents

attached to petitioner’s 1040 docunent indicate that petitioner
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was not maki ng an honest and reasonable attenpt to conply with
the tax law. Instead, these argunents indicate that petitioner
is challenging the tax laws and tax systemin general. Courts
unfailingly characterize these argunents as neritless. See,

e.g., Cain v. Comm ssioner, 737 F.2d 1417, 1418 (5th Cr. 1984);

Funk v. Conmm ssioner, 123 T.C. 213, 217 (2004).

Petitioner did not make an honest and genui ne endeavor to
satisfy the law and therefore did not file a return for purposes

of section 6651. See Cabirac v. Conmni ssioner, supra; Halcott v.

Conmi Ssi oner, supra.

We therefore find that petitioner failed to file a return
for 2001. We now address whether petitioner’s failure to file
was due to reasonable cause and not to willful neglect.

1. Whether Petitioner's Failure To File a Return Was Due to
Reasonabl e Cause and Not to WIIful Negl ect

As previously discussed, petitioner has the burden to show
that his failure to file was due to reasonabl e cause and not to

willful neglect. Higbee v. Conm ssioner, 116 T.C. at 446. To

prove reasonabl e cause, petitioner nust denonstrate that he
exerci sed ordi nary busi ness care and prudence but nevert hel ess
was unable to file the return within the specified tine. See

United States v. Boyle, 469 U S. 241, 245 (1985); sec. 301.6651-

1(c) (1), Proced. & Admn. Regs. WIIful neglect neans a
“conscious, intentional failure or reckless indifference”.

United States v. Boyle, supra at 245.
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Petitioner argues on brief that his reliance on materials
(the tax protester materials) and sem nars provided by Irwn
Schiff (M. Schiff), constitutes reasonable cause for his failure
to file a tax return. Further, he asserts that, because he
relied on the tax protester materials, he did not willfully
neglect to file a proper tax return. The tax protester
materials, according to petitioner, msled himinto believing
that a return was not required. Petitioner also asserts that he
relied on the Ninth Grcuit’s decision in Long and believed that
his 1040 docunent was a valid tax return.

W reject petitioner’s argunents. First, petitioner did not
testify at trial and did not introduce any evidence regarding his
all eged reliance on the tax protester materials. Petitioner
first asserted that he relied on the tax protester materials in
his posttrial brief. Statenents in briefs do not constitute

evidence. See Rule 143(b); Shepherd v. Conmm ssioner, 115 T.C

376, 399 n.22 (2000), affd. 283 F.3d 1258 (11th G r. 2002).
Petitioner also asserts that he relied on Long and that his
reliance constitutes reasonable cause to believe that the 1040
docunent qualified as a return. Although petitioner cited Long
in the attachnent to his 1040 docunent, petitioner did not cite
Long in his petition, his anmended petition, or in his pretrial
menmorandum  Nor did he testify or introduce other evidence at

trial concerning his alleged reliance on that case.
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We are not persuaded that petitioner acted in good faith or
in fact relied on Long when he prepared his 1040 docunent. W
find that petitioner’s asserted reliance on Long does not
constitute reasonabl e cause and the absence of willful neglect.

In sum petitioner has not shown that his failure to file a
Federal incone tax return for 2001 was due to reasonabl e cause
and not to wllful neglect. Thus, we find that petitioner is
liable for the addition to tax under section 6651(a)(1).

Petitioner has argued that he should not be subject to the
addition to tax under section 6651(a)(1l) because the addition to
tax penalizes himfor asking for an explanation why he was |iable
to file a return and pay tax. Petitioner’s argunents were
frivolous. Although petitioner filed returns and paid tax for 20
years previously and respondent notified petitioner in 2000 that
his argunents were frivol ous, petitioner neverthel ess attenpted
to challenge the tax systemby filing docunents reporting zero
income and zero tax liability and attaching frivol ous tax
protester correspondence. Petitioner was well aware of the
requirenent to file tax returns and pay tax, but petitioner
continued to assert shopworn, neritless tax protester argunents.
We have inposed a penalty under section 6673 on taxpayers who

have raised simlar argunents. See, e.g., Roberts v.

Commi ssioner, 118 T.C. 365 (2002), affd. per curiam 329 F.3d 1224

(11th Gr. 2003); Pierson v. Conm ssioner, 115 T.C 576 (2000);
Hodges v. Commi ssioner, T.C Meno. 2005-168. Though we do not

i npose a penalty here, nor does respondent seek a section 6673
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penalty in this case, we caution petitioner that should he bring
simlar argunents before this Court in the future, he is at risk
that the Court is likely to inpose such a penalty, up to $25, 000.

Accordi ngly, we sustain respondent’s determ nation in the
notice of deficiency with respect to the addition to tax under
section 6651(a)(1l), as adjusted to reflect the agreed upon tax
liability.

To reflect the foregoing,

Deci sion will be

entered for respondent.




