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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MORRI SON, Judge: The IRS notified the petitioner, Gary
Steven Covington, that it intended to collect his 1995 and 1996
incone tax liabilities by levy. M. Covington requested a
hearing with the IRS Appeals O fice. On June 25, 2009, the

Appeal s Ofice nade a collection determ nati on under section 6330
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of the Internal Revenue Code, as anended.! Covington challenged
the determnation by filing a tinely petition with this Court.
We sustain the determ nation of the Appeals Ofice.
FI NDI NGS OF FACT

1. Before the I RS Proposed the Levy in 2008

Covington failed to file his federal inconme tax returns for
the years 1995 and 1996. In 1999, the respondent (whom we refer
to as the IRS) sent Covington a notice of deficiency for 1995 and
1996. Instead of filing a Tax Court petition, Covington stanped
each page of the notice “REFUSED FOR FRAUD F. R C.P. 9(b)” and
sent the notice back to the IRS acconpanied by a letter filled
with frivolous theories. He clained that his nane was actually
“Gary Steven., Covington”, and that the deficiency notice,
addressed to “Gary S. Covington”, was therefore invalid. He
encl osed an affidavit in which he swore that he had never been to
the Virgin Islands, that he was not an American citizen, and that
he clained allegiance to Jesus Christ. (He signed the affidavit
“Gary Steven., Covington”.) The IRS assessed all the taxes and
penalties determned in the deficiency notice. 1In 2002, it filed
the tax lien that had arisen fromthe assessnent. A notice of
the filing of the lien gave Covington a right to request a

collection hearing with the IRS Appeals Ofice. See sec.

IAIl section references are to the Internal Revenue Code, as
anmended.
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6320(a)(1), (3)(B), (b)(1). Covington requested a hearing. The
Appeals Ofice sustained the filing of the tax lien. Covington
appeal ed this determnation to the Tax Court. [In 2003, the Tax
Court sustained the determ nation in an order and deci sion.

2. The Proposed Levy and Subsequent Proceedi ngs

On Septenber 29, 2008, the IRS notified Covington by mai
that it intended to collect the unpaid taxes and penalties for
1995 and 1996 by levy. Covington had a right to request another
hearing. Sec. 6330(a)(1), (3)(B), (b)(1). In his request,
Covington said that he wanted the Appeals Ofice to consider
entering into an install nment agreenent or an offer-in-conprom se.
Hi s request was acconpanied by a 17-point |ist of generic
conpl aints, disclainers, and demands, which he had copied from
the internet. In point 3 of the attachnent, Covington cl ai ned
that “Col |l ection actions” were inappropriate, were intrusive, and
woul d pl ace an undue hardship on him In point 9, Covington
expl ai ned that he wished to audio record the hearing. |n point
10, Covington purported to withdraw any frivol ous argunents.
However, in point 6, Covington clained that he had never received
a notice of deficiency, even though he had received the notice of
deficiency in 1999 and returned it to the IRS.

On Novenber 24, 2008, Deborah Foote of the IRS mailed a
letter to Covington acknow edging that the IRS had received his

request for a collection hearing. Foote stated that Covington's
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request had been forwarded to the Appeals Ofice. Foote asserted
that the bal ance due for the tax years 1995 and 1996 was
$38, 640. 90, an anount that included penalties and interest
figured to Decenber 24, 2008.

On Decenber 8, 2008, Covington replied to Foote s letter.
He argued that he did not owe any taxes for 1995 and 1996.
Covi ngton asserted that, as a nenber of the private sector during
1995 and 1996, he did not have any taxable incone for those
years.

On January 26, 2009, Cheryl Wakefield, an IRS settlenent
officer attached to the Appeals Ofice, sent a letter to
Covington. The letter explained that the Menphis Canpus of the
Appeals Ofice had received his case on Decenber 16, 2008. The
letter prom sed that the Appeals Ofice would attenpt to contact
Covi ngton as soon as possi bl e.

On February 23, 2009, Wakefield sent another letter to
Covi ngton. Wakefield stated that she had schedul ed a tel ephone
conference call with Covington for March 16, 2009, at noon and
asked himto notify her wwthin 14 days if the tinme was
i nconvenient or if he wshed to have the conference by
correspondence. She explained that Covington could not chall enge
the tax liabilities because he had had a previous opportunity to
do so. The letter stated that the issues raised in Covington's

request for a hearing were frivolous, that the Appeals Ofice did
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not provide a face-to-face conference to discuss frivol ous
i ssues, and that Covington would be allowed a face-to-face
conference on any nonfrivolous issues if he raised a nonfrivol ous
issue wwthin 14 days fromthe date of the letter. As to
Covington’s request to audio record the hearing, Wakefield
expl ai ned that audio recording was all owed by the Appeals Ofice
only in face-to-face conferences, and that Covi ngton was not (as
yet) entitled to a face-to-face conference. Wikefield stated
t hat she could not consider alternatives to collection action,
such as installnment agreenents and offers-in-conprom se, unless
Covi ngton submtted a collection-information statement within 14
days; i.e., by March 9, 2009. By the sane deadline, Covington
woul d al so need to file any overdue federal tax returns. In
particul ar, Wakefield stated that Covington would need to file
his income-tax return for 2007.

On March 6, 2009, Covington wote a letter to Wakefield
responding to her letter. Covington stated that he did not w sh
to have a tel ephone conference with Wakefield. Covington
demanded a face-to-face hearing instead. He stated that at the
face-to-face hearing he planned to di scuss procedural
irregularities, his liability for penalties, and alternatives to
coll ection. However, Covington did not file any overdue federal

tax returns or send Wakefield a collection-informati on statenent.
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On May 20, 2009, Wakefield sent Covington a letter stating
t hat she had not received the collection-information statenent
t hat she had requested in her February 23, 2009, letter. She
war ned Covi ngton that a determ nation would be nmade using
what ever information Covington had al ready provided. |If
Covi ngton wi shed to provide nore information, he could do so
within 14 days; i.e., by June 3, 2009.

On June 3, 2009, Covington responded to Wakefield s May 20,
2009, letter. Covington explained that he did not send Wakefield
a collection-informati on statenment because, as a nmenber of the
private sector, he was exenpt from federal incone tax.

On June 25, 2009, the Appeals Ofice nmade a collection
determ nation sustaining the proposed |evy. The determ nation
stated that Covington had received a notice of deficiency for
1995 and 1996 and that therefore Covington was barred from
contesting the anobunts of the tax liabilities. The determ nation
al so stated that Covington's failure to provide financi al
information prevented the Appeals O fice from considering
collection alternatives. Covington filed a petition with this
Court challenging the determ nation of the Appeals Ofice. At
the time he filed his petition, he was a resident of North

Carol i na.
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OPI NI ON

1. The Appeals Ofice's Determ nati on WAs Not an Abuse of
Di scretion.

The Tax Court has jurisdiction to review the Appeal s
Ofice's determination to sustain the proposed |evy to coll ect
Covington’s unpai d 1995 and 1996 inconme-tax liabilities. See
sec. 6330(d)(1). Were the existence and anobunt of the
underlying tax liability is not properly at issue, we reviewthe

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000). 1In his brief, Covington essentially
abandoned any chall enges to the existence and anmounts of his
underlying tax liabilities. Therefore, we reviewthe
determ nation for abuse of discretion

Section 6330(c)(1) requires the Appeals Ofice to verify
that “the requirenents of any applicable | aw or adm nistrative
procedure have been net.” See also sec. 6330(c)(3)(A). This
verification nust be done even if the taxpayer does not request

it. Hoyle v. Comm ssioner, 131 T.C 197, 202-203 (2008). The

record reflects that Wakefield (who was attached to the Appeal s
O fice for these purposes) had determned that (1) the IRS
assessed the taxes follow ng Covington's failure to respond to
the notice of deficiency, (2) the IRStinely mailed a notice and
demand for paynent to Covington at his |ast known address, (3)
unpai d bal ances for both years were due, (4) the IRS notified

Covington of its intent to levy, and (5) the IRS notified



- 8 -
Covington of his right to a levy hearing. W conclude that the
Appeals Ofice nmade the verification required by section

6330(c)(1). See Ron Lykins, Inc. v. Conm ssioner, 133 T.C 87,

96-97 (2009).

Section 6330(c)(3)(B) required the Appeals Ofice to
consi der any chal |l enges by Covington to the appropriateness of
collection actions. See also sec. 6330(c)(2)(A)(ii1). In
addition, section 6330(c)(3)(C) required the Appeals Ofice to
consi der whether the | evy bal anced the need for the efficient
collection of taxes with Covington’s concern that the collection
action be no nore intrusive than necessary. Covington never put
forward any plausible challenge to the appropriateness of the
| evy. The Appeals Ofice determned that the | evy bal anced the
need for the efficient collection of taxes with Covington’s
concern that the collection action be no nore intrusive than
necessary. W are satisfied that the Appeals Ofice
appropriately considered Covington’s generic challenge to the
appropri ateness of the levy and that it appropriately considered
whet her the | evy bal anced the need for the efficient collection
of taxes with Covington’s concern that the collection action be
no nore intrusive than necessary.

Covington stated in his request for a hearing that he w shed
to discuss collection alternatives. However, he did not submt a

collection-informati on statement or file a 2007 tax return.
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Under these circunstances, the Appeals Ofice did not abuse its
di scretion in not considering collection alternatives. See O um

v. Comm ssioner, 123 T.C. 1, 13 (2004) (decision to reject

i nstal |l ment agreenent was not abuse of discretion when taxpayer
failed to tinmely submt financial information), affd. 412 F.3d

819, 821 (7th Cr. 2005); Rodriguez v. Conmm ssioner, T.C Meno.

2003- 153 (decision not to accept offer-in-conprom se from
t axpayer who did not file all required tax returns was not abuse
of discretion).

The Appeals O fice did not grant Covington a face-to-face
hearing. Section 301.6330-1(d)(2), QA-D8, Proced. & Adm n.
Regs., provides that a face-to-face hearing concerning a
collection alternative is not required unless the taxpayer woul d
be eligible for the alternative. As expl ained above, Covington
never denonstrated that he was eligible for the collection
alternatives that he proposed to discuss. Therefore, he did not
have a right to a face-to-face hearing.

2. Covington Filed H s Tax Court Petition and Mi ntained This
Lawsuit Primarily for Del ay.

The I RS noved for the inposition of sanctions under section
6673(a)(1). |If a taxpayer institutes or maintains Tax Court
proceedings primarily to delay collection, the Tax Court may

require a taxpayer to pay the United States up to $25, 000.



- 10 -
Id. W believe that Covington filed and maintained this | awsuit
primarily to delay collection, not to assert any legitimate
argunents. W shall inpose a penalty under section 6673 of
$5, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered.




