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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency in petitioners’ Federal
incone tax for the year 2002 in the anount of $1,410. The issues
for decision are whether petitioners are entitled to a dependency
exenption deduction and a child tax credit for the taxable year
in issue.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the tinme the petition was
filed, petitioners resided in Gain Valley, Mssouri.

Petitioner husband (M. Crane) is a warehouse manager for
Wl d Racing, Inc., in Kansas City, Mssouri. M. Crane was
previously involved in a relationship with Melissa Mdrigal (M.
Madrigal). Two children were born of the relationship. M.
Crane and Ms. Madrigal were never nmarried.

On April 3, 1995, a judgnent was entered in the Crcuit
Court of Jackson County, M ssouri, establishing, inter alia, M.
Crane’s paternity with respect to two mnor children, K M and
P.M,! and the anmpbunt of child support to be provided to M.
Madrigal on the children’s behalf. The judgnent set the anount
of support at $232.50 per child or $465 nonthly for both

chi |l dren.

The Court uses initials when referring to mnors.
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The judgnent specifically provides the follow ng: (1)
Primary physical custody of both children is to be with M.
Madrigal; (2) M. Crane will provide nmedical insurance for both
children; (3) Ms. Madrigal will have the personal exenption for
pur poses of her State and Federal inconme tax reports for child
P.M; and (4) if, and only if, M. Crane is current in his child
support at the end of the year in issue, he will receive the
personal dependency exenption on his State and Federal incone tax
returns for child KM 1In addition, the judgnment provides that
M. Crane’s visitation with both children will consist only of
al ternate weekends, 2 noncontinuous weeks in the sunmer,
alternating Federal and religious holidays, and Father’s Day.

During the taxable year in issue, KM resided with M.
Madrigal. M. Crane had visitation with KM only on alternating
weekends, holidays, and Father’s Day during 2002.

Petitioners paid $5,458 in child support to Ms. Madrigal
bet ween January 7 and Decenber 30, 2002. This paynent conports
with the amount that M. Crane was ordered to pay in the
under | yi ng judgnent.

On their 2002 Federal incone tax return, petitioners clained
dependency exenption deductions and a child tax credit with
respect to and for KM and another mnor child, J.W 1In the
noti ce of deficiency, respondent explained that he was

disallowi ng petitioners’ clainmed exenption for KM on the
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grounds that another taxpayer had also clained KM “on their
(sic) tax return,” and that petitioners had not established their
entitlenent to the exenption. Accordingly, as respondent
di sal l oned the exenption with respect to K M, he correspondingly
adj usted the nunber of children fromtw to one for whom
petitioners could claima child tax credit. Petitioners maintain
their entitlenment “by contract and court order” to claimK M as
their dependent during the year in issue.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that the burden of proof shall be upon
the petitioner. Rule 142(a)(1l). |In certain circunstances,
however, if the taxpayer introduces credible evidence with
respect to any factual issue relevant to ascertaining the proper
tax liability, section 7491 shifts the burden of proof to the
Comm ssioner. Sec. 7491(a)(1); Rule 142(a)(2). Petitioners did
not argue that section 7491 is applicable in this case, nor did
they establish that the burden of proof should shift to
respondent. Petitioners, therefore, bear the burden of proving

that respondent’s determ nation in the notice of deficiency is

erroneous. See Rule 142(a); Wl ch v. Helvering, supra at 115.
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Section 151 all ows deductions for personal exenptions,

i ncl udi ng exenptions for dependents of the taxpayers. See sec.
151(c). Section 152(a) defines the term “dependent”, in
pertinent part, to include a son or daughter of the taxpayer over
hal f of whose support for the cal endar year was received fromthe
taxpayer. “[SJupport” includes “food, shelter, clothing, nedical
and dental care, education, and the like.” Sec. 1.152-
1(a)(2)(i), Inconme Tax Regs.

I n determ ni ng whet her an individual received nore than one-
hal f of his or her support froma taxpayer, there shall be taken
into account the amobunt of support received fromthe taxpayer as
conpared to the entire anmount of support which the individua
received fromall sources. 1d.

Section 152(e) carves out a special exception to the
foregoi ng provisions in the case of parents who are divorced or
separated. This exception has been held to apply in cases where

the parents were never married. King v. Conm ssioner, 121 T.C

245 (2003). Sinply put, section 152(e)(1)(B) provides that the
parent having | egal custody of the child (a.k.a. the custodial
parent) at issue is entitled to claimthe dependency exenption
deduction for that child unless: (1) The noncustodial parent is
shown entitled to the deduction under section 151 (i ncl uding
section 152(a)), or (2) the custodial parent has validly executed

a witten release of his or her right to claimthe deduction as
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t he custodi al parent of record. Sec. 152(e)(1)(B), (2)(A) (i),
(ii).

In this case, the parties agree, and the record is clear,
that M. Crane was not the custodial parent of KM during the
year in issue. The record is also clear that Ms. Madrigal did
not execute a valid release pursuant to KM in 2002.

Accordingly, our remaining inquiry is whether petitioners
provi ded over half of the support for KM during the year in
I ssue.

Petitioners submtted evidence show ng that they provided
$3,347.09 in support for KM in 2002. O this amount, $2,729 is
attributable to the aforenentioned child support paynents, and
$618.09 is attributable to nedical and dental insurance costs.
Petitioners credibly testified that they purchased cl othing and
food for KM when she was in their custody. However, it is
wel |l -settled | aw that the total support for each clained
dependent during the year in issue fromall sources nmust be shown

by conpetent evidence. See Blanco v. Conm ssioner, 56 T.C. 512,

514-515 (1971). Here, petitioners can only substantiate
$3,347.09 they provided through child support and nedical costs.
Al t hough we believe that petitioners did provide additional
support in the formof food, clothing, and shelter during

al ternate weekends, 2 noncontinuous weeks of summer vacati ons,

and holidays when KM was in their custody, they could not
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provide the Court with any evidence of these additional anmounts
spent. Mdreover, and nost inportantly, petitioners could not
provide this Court with evidence of the anmobunt of total support
expended on KM fromall sources during the year in issue. It
is, in fact, only this evidence that could prove that petitioners
did i ndeed provide nore than half of K M’s support in the year
at issue, thus entitling themto claima deduction for her under
section 152(e)(2)(A) (ii).

Irrespective of the foregoing, petitioners maintain their
entitlement to the exenption deduction with respect to K M
because of the terns of the aforenentioned judgnent giving M.
Crane the right to claimK M as a dependent so long as “he is
current in his child support obligations.” The record is silent
as to any evidence contrary to the fact that, during the year in
i ssue, M. Crane was conpliant with his support obligations;
however, although the judgnent provides that M. Crane is
entitled to the dependency exenption in 2002 for KM, is it well
settled that State courts, by their decisions, cannot determ ne

i ssues of Federal tax law. See Conm ssioner v. Tower, 327 U S

280 (1946); MIller v. Conm ssioner, 114 T.C. 184 (2000).

Unfortunately, irrespective of what is contained in the judgnent
as to M. Crane’s right to claima dependency exenption for K M,
the lawis clear that petitioners are entitled to a dependency

exenption in the 2002 taxable year if, and only if, they are in
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conpliance with section 152. As previously stated, petitioners
have failed to neet this requirenent. Accordingly, the Court
concl udes that pursuant to section 152, petitioners are not
entitled to claima dependency exenption with respect to KM in
t axabl e year 2002.

Finally, and with respect to the child tax credit
petitioners clained for KM in 2002, section 24(a) authorizes a
child tax credit with respect to each qualifying child of the
taxpayer. The term*“qualifying child” is defined in section
24(c). A *“qualifying child” means an individual with respect to
whom t he taxpayer is allowed a deduction under section 151, who
has not attained the age of 17 as of the close of the taxable
year, and who bears a relationship to the taxpayer as prescribed
by section 32(c)(3)(B). Sec. 24(c)(1).

Since petitioners are not allowed a deduction with respect
to KM under section 151, it follows that, for the year in
i ssue, she is not a qualifying child. Consequently, irrespective
of language in the judgnent to the contrary, petitioners are not

entitled to claima child tax credit for KM in 2002.

Deci sion will be entered

for respondent.




