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MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on
respondent’s notion for summary judgnment and to i npose a penalty

under section 6673(a)(1).1

IAIl section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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Backgr ound

This is an appeal fromrespondent’s determ nation uphol di ng
the proposed use of a levy to collect petitioner’s unpaid Federal
incone tax liabilities for 1991 through 1998 and 2002.

Petitioner resided in Endicott, New York, when the petition in
this case was fil ed.

Petitioner failed to file Federal income tax returns for
1991 through 1998 and 2002. Under section 6020(b), respondent
prepared a substitute for return for each of the above years.

On Septenber 14, 2004, respondent nmailed petitioner a statutory
notice of deficiency for 2002, and on Septenber 24, 2001,
respondent mailed petitioner a statutory notice of deficiency for
1991 through 1998. 1In the notices of deficiency, respondent
determ ned petitioner was liable for incone tax deficiencies and
additions to tax for 1991 through 1998 and 2002.

Petitioner failed to petition this Court in response to the
above-nentioned notices of deficiency. On February 4, 2002,
respondent assessed the tax liabilities, additions to tax, and
interest for 1991 and 1992; on April 15, 2002, respondent
assessed the tax liabilities, additions to tax, and interest for
1993 t hrough 1998; and on February 7, 2005, respondent assessed
the tax liabilities, additions to tax, and interest for 2002.
Respondent sent petitioner Notice and Demand with respect to each

of the assessed and unpaid liabilities.
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On April 26, 2006, respondent issued to petitioner a Final
Notice of Intent To Levy and Notice of Your Right to a Hearing
for 1991 through 1997 and 2002, and on May 11, 2006, respondent
issued to petitioner a Final Notice of Intent to Levy and Notice
of Your Right to a Hearing for 1998. Respondent also issued to
petitioner a Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under I RC 6320. Petitioner tinely requested a hearing
under section 6330 regarding the proposed levy. Petitioner did
not tinmely request a hearing under section 6320 in response to
respondent’s notice of lien filing. Respondent, however, offered
petitioner an equival ent hearing under section 301.6320-1(i),
Proced. & Admin. Regs.,? with regard to the notice of tax lien
filing.

On June 27, 2006, Appeals Settlenment Oficer Mchael Smth
(Settlenment Oficer Smth) mailed petitioner a letter
acknow edgi ng recei pt of petitioner’s request for a hearing under
section 6330. In the letter, Settlenment Oficer Smth schedul ed

a tel ephone conference with petitioner to discuss petitioner’s

2A taxpayer who nmakes an untinely request for a sec. 6320
hearing is not entitled to a sec. 6320 hearing but may
nevert hel ess request an “equi val ent hearing” with Appeals. Sec.
301.6320-1(i)(1), Proced. & Adm n. Regs. The equival ent hearing
generally foll ows Appeal s’ procedures for a sec. 6320 heari ng,
and Appeals wll consider the sane issues it would have
considered at a sec. 6320 hearing on the sane matter. Sec.
301.6320-1(i)(1) and (2), &A-11, Proced. & Adm n. Regs. Rather
than i ssue a notice of determ nation after an equival ent hearing,
however, Appeals wll issue a decision letter. Sec. 301.6320-
1(i)(1), Proced. & Adm n. Regs.
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basis for requesting the hearing. Settlenment Oficer Smth al so
told petitioner that his argunents were frivol ous® and warned him
of the penalty under section 6673 for instituting or maintaining
proceedings primarily for delay or for taking positions that are
frivol ous and/ or groundl ess. Settlement Oficer Smth further
informed petitioner that petitioner could not challenge the
underlying tax liability at the section 6330 hearing because he
recei ved statutory notices of deficiency for the years in

di sput e.

By letter dated July 10, 2006, petitioner requested that the
section 6330 hearing occur by witten correspondence, and he
assured Settlenment O ficer Smth that he would provide al
rel evant information by July 25, 2006. Petitioner attached to
his request a Form 433-A, Collection Information Statenent for
Wage Earners and Sel f- Enpl oyed | ndi vi dual s, but did not provide
any information regardi ng his wages or enpl oyer.

Petitioner failed to submt the requested information to
Settlenment Oficer Smth by July 25, 2006. On July 31, 2006, the

Appeals Ofice issued to petitioner a Notice of Determ nation

3For exanple, in a rebuttal affidavit in response to the
statutory notices of deficiency, petitioner alleged that the | aw
does not require himto file Federal inconme tax returns and that
he is not a taxpayer under the law. 1In his request for a sec.
6330 hearing, petitioner also argued that his wage incone is not
t axabl e.
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Concerning Col l ection Action(s) Under Section 6320 and/or 6330
sust ai ni ng respondent’s proposed collection actions.*

By letter dated July 25, 2006, petitioner sent Settlenent
Oficer Smth a package of docunents® which included, anong ot her
t hi ngs, statenments of various frivolous argunents asserted by
petitioner® and copies of Federal incone tax returns for 1991
t hrough 1998 and 2002 that showed zero incone and zero tax
liability.

On August 30, 2006, the petition in this case was fil ed.
The petition alleges: (1) Respondent did not provide evidence
that petitioner was engaged in “enployment” or a “trade or
busi ness” as defined by the Internal Revenue Code; (2) respondent
failed to execute a valid substitute return under section
6020(b); (3) respondent does not have authority to execute a
substitute for return; and (4) petitioner filed tax returns for

each year at issue showng no tax liability.

‘Respondent al so issued petitioner a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330
ruling that respondent’s notice of lien may remain on file.

The record is unclear as to when respondent received
petitioner’s docunents.

SPetitioner asserted that his wages were not taxable incone
because he was not engaged in “enploynent” or a “trade or
busi ness” as defined in the Internal Revenue Code. Petitioner
al so chal Il enged respondent’s authority to | evy upon his property
and to prepare substitutes for returns.
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On April 20, 2007, we issued petitioner a notice setting his
case for trial during the Court’s Septenber 24, 2007, Buffalo,
New York, trial session. On May 14, 2007, respondent filed his
nmotion for summary judgnent and to inpose a penalty under section
6673(a)(1). On June 13, 2007, petitioner filed his response.

Di scussi on

Sumuary Judgment

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520 (1992),

affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90

T.C. 753, 754 (1988). The noving party bears the burden of
establishing that there is no genuine issue of material fact, and
factual inferences will be drawn in a nmanner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). The nonnoving party, however, cannot rest upon the
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all egations or denials in his pleadings but nmust “set forth
specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.

Il1. Section 6330

Section 6330 provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held before an inpartial officer or
enpl oyee of the Internal Revenue Service Ofice of Appeals. Sec.
6330(b)(1). At the hearing, a taxpayer may contest the existence
and anount of the underlying tax liability if the taxpayer did
not receive a notice of deficiency for the tax in question or did
not ot herw se have an earlier opportunity to dispute the tax

liability. Sec. 6330(c)(2)(B); see also Sego v. Conm ssi oner,

114 T.C. 604, 609 (2000).

Foll ow ng a hearing, the Appeals Ofice nust nake a
determ nati on whether the proposed |evy action may proceed. The
Appeals Ofice is required to take into consideration the
verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedures have been net, the
rel evant issues raised by the taxpayer, and whether the proposed

coll ection action appropriately bal ances the need for efficient



- 8 -
collection of taxes wwth a taxpayer’s concerns regarding the
i ntrusiveness of the proposed collection action. Sec.
6330(c) (3).
The taxpayer may petition the Tax Court for a review of the
Appeals Ofice's determ nation. Sec. 6330(d). Were the
underlying tax liability is properly at issue, the Court reviews

any determ nation regarding the underlying tax liability de novo.

Sego v. Comm ssioner, supra at 610. The Court reviews any other
adm nistrative determ nation regarding the proposed | evy action
for abuse of discretion. 1d.

Petitioner asserts in his response to respondent’s notion
for summary judgnent that respondent does not have the authority
under section 6331(a) to levy on petitioner’s property because
respondent’s authority to |levy extends only to certain
t axpayers.’ Petitioner’s argunent is without nerit. 1In Sins v.

United States, 359 U S. 108, 111-112 (1959), the Suprene Court

rejected a simlar argunment and held that section 6331 authori zes
the Comm ssioner to levy on property and rights to property of

al | taxpayers.

'Specifically, petitioner asserts respondent’s |evy
authority extends exclusively to “any officer, enployee, or
el ected official, of the United States, the District of Col unbia,
or any agency or instrunentality of the United States or the
District of Colunbia”.
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Petitioner’s only remaining argunents constitute chall enges
to the existence of his underlying tax liabilities.® However,
petitioner received statutory notices of deficiency for 1991
t hrough 1998 and 2002. Petitioner admts receiving a statutory
notice of deficiency for 1991 through 1998, and he does not
di spute receiving a statutory notice of deficiency for 2002.
Consequently, petitioner is prohibited by section 6330(c)(2)(B)
fromdi sputing the existence of the underlying tax liabilities
for those years.

On this record, we conclude that there is no genui ne issue
of material fact requiring a trial in this case, and we hold that
respondent is entitled to the entry of a decision sustaining the
proposed levy as a matter of |aw

[11. Section 6673(a)(1) Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty, not to exceed
$25,000, if it appears that the taxpayer instituted or naintained
a proceeding primarily for delay or that the taxpayer’s position

is frivolous or groundless. Section 6673(a)(1l) applies to

proceedi ngs under section 6330. Pierson v. Conm ssioner, 115

T.C. 576, 581 (2000). In proceedings under section 6330, we have

81n addition to the argunents raised in his petition, see
supra p. 5, petitioner also asserts in his response to
respondent’s notion for summary judgnent that he does not have a
deficiency in tax as defined under the Internal Revenue Code and
that his wages are not subject to Federal incone tax.
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i nposed the penalty on taxpayers who have raised frivol ous and
groundl ess argunents with respect to the legality of the Federal

tax laws. See, e.g., Roberts v. Conm ssioner, 118 T.C 365, 372-

373 (2002), affd. 329 F.3d 1224 (11th Cr. 2003); Call v.

Comm ssioner, T.C Meno. 2005-289, affd. w thout published

opi nion 99 AFTR 2d 2007- 2526, 2007-1 USTC par. 50,492 (9th G
2007) .

The record clearly establishes that the only argunents made
by petitioner during the section 6330 proceeding and before this
Court were frivolous and/or groundl ess. Respondent warned
petitioner of the section 6673 penalty for instituting or
mai nt ai ni ng proceedings primarily for delay or for taking
positions that are frivolous and/or groundl ess. Despite
respondent’s warning, petitioner continued to assert frivol ous
and groundl ess argunents during the section 6330 proceedi ng and
before this Court. Petitioner’s conduct deserves appropriate
sanction. Accordingly, we shall require petitioner to pay to the

United States a penalty under section 6673(a)(1) of $2,000.°

Petitioner was crinmnally prosecuted and was convicted of
tax evasion in the U S. District Court for the Northern District
of New York. Petitioner was sentenced to 5 years in jail, fined
$10, 000, and ordered to pay all back taxes.
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We have consi dered other argunents raised by petitioner, and
to the extent not specifically discussed herein, we reject them
as neritless.

To reflect the foregoing,

An appropriate order and

decision will be entered.




