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MVEMORANDUM OPI NI ON

HAI NES, Judge: Petitioners filed a petition with this Court
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determ nation) for 2001 and 2002 (years at issue).! Pursuant to

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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section 6330(d), petitioners seek review of respondent’s
determ nation. The issue for decision is whether respondent
abused his discretion by sustaining the filing of a Federal tax
lien.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Warren, Ohio, when they filed their petition.

Petitioners filed their Forns 1040, U.S. Individual |ncone
Tax Return, for 2001 and 2002 on Cctober 20 and Decenber 1, 2003,
respectively, and the anounts reported as due for those years
were assessed. A notice and demand for paynment was mailed to
petitioners within 60 days of each assessnent as required under
section 6303.

On Novenber 4, 2004, Letter 1058, Final Notice of Intent to
Levy and Your Right to a Hearing (notice of levy), was mailed to
petitioners with respect to the years at issue. The notice of
I evy indicated that a Federal tax lien could be filed at any
time. Petitioners acknow edged receipt of the notice of |evy on

Novenber 23, 2004, but failed to request a hearing.

Y(...continued)
the Internal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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In late January 2005, the Governnent | evied against the
wages of James J. Crisan (petitioner). Petitioner imrediately
contacted respondent’s Collection Division (Collections) and
began di scussi ng paynment options to satisfy the tax liabilities
for the years at issue. Collections released the | evy agai nst
petitioner’s wages and informed himthat no collection action
woul d be taken if he and his wife continued to work towards a
paynment arrangenent. Collections gave petitioners until February
21, 2005, to submt financial information and arrange an
i nstal | ment agreenent.

February 21, 2005, was a Federal holiday. It was not until
February 23, 2005, that petitioner was able to reach Coll ections
by tel ephone to discuss the terns of an install nent agreenent.
The install nent agreenment between petitioners and respondent
becane effective March 21, 2005. I n accordance with the
agreenment, petitioner made an initial paynent of $5,000 on March
30, 2005, and was to make nonthly paynents of varying anounts
until the liability was paid in full.

On March 2, 2005, respondent mailed each petitioner a Notice
of Federal Tax Lien Filing and Notice of Your R ght to a Hearing
Under 1 RC 6320 (notice of Federal tax lien), with respect to the
years at issue. The notice of Federal tax |lien advised

petitioners of an April 7, 2005, deadline to file a request for a
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hearing. The notice of Federal tax |ien was recorded on March 7,
2005, with the Recorder of Trunbull County in Warren, OChio.

On April 4, 2005, petitioners submtted Form 12153, Request
for a Collection Due Process Hearing, in which they clained the
noti ce of Federal tax lien should not have been filed because of
representati ons made by Coll ections personnel that no further
collection action would take place while they were negotiating an
instal l ment agreenent. Petitioners also clainmed that the notice
of Federal tax lien would inpair their credit, making it
i npossi ble to obtain financing.

On July 13, 2005, a hearing was held by tel ephone between
petitioner and Settlenment O ficer Marlene M Kkajima-Garcia (M.
Ckajima-Garcia), who had earlier mailed petitioners a letter
which listed the statutory requirenments to obtain a w thdrawal of
a notice of Federal tax lien pursuant to section 6323(j). During
the hearing, petitioner argued that the Federal tax |lien was
filed prematurely at the tinme he was negotiating an install nent
agreenent with Collections and, because petitioners entered into
an install nent agreenent, the notice of Federal tax lien should
be wi t hdrawn.

On July 22, 2005, respondent’s Appeals Ofice issued
petitioners the notice of determ nation sustaining the filing of
the notice of Federal tax lien and finding that none of the

statutory requirenents for wthdrawal pursuant to section 6323())
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had been net. 1In response to the notice of determ nation,
petitioners tinely mailed their petition to this Court on August
22, 2005, and it was filed on August 29, 2005. See sec.
6330(d)(1); sec. 301.6330-1(f), Proced. & Adm n. Regs.

OPI NI ON

St andard of Revi ew

Because the underlying tax liability is not at issue, this
Court’'s revi ew under section 6330 is for abuse of discretion.

See Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 182 (2000). This standard requires

the Court to decide whether respondent’s rejection of
petitioner’s request to have the Federal tax lien wthdrawn was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Whodral v. Comm ssioner, 112 T.C. 19, 23 (1999); Keller v.

Conmi ssioner, T.C. Menp. 2006-166; Fowl er v. Conm ssioner, T.C

Meno. 2004-163.

[1. Wthdrawal of Notice of Federal Tax Lien

The Federal Governnment obtains a lien against “all property
and rights to property, whether real or personal” of any person
Iiable for Federal taxes upon demand for paynment and failure to

pay. Sec. 6321; lannone v. Conmm ssioner, 122 T.C. 287, 293

(2004). The lien arises automatically on the date of assessnent
and continues until the tax liability is satisfied or the statute

of limtations bars enforcenent of the |ien. Sec. 6322:; | annone



- 6 -

V. Conm ssioner, supra at 293. The notice of Federal tax lien is

filed with the appropriate State office or other governnent
office in order to validate the |lien against any purchaser,
hol der of a security interest, nechanic’s lienor, or judgnent

lien creditor. See sec. 6323(a); Lindsay v. Conmm ssioner, T.C

Meno. 2001-285, affd. 56 Fed. Appx. 800 (9th G r. 2003).
Section 6323(j)(1) provides in pertinent part:

SEC. 6323(j). Wthdrawal of Notice in Certain
Ci rcunst ances. - -

(1) In general.--The Secretary may withdraw a
notice of alien filed under this section * * * |f the
Secretary determ nes that--

(A) the filing of such notice was
premature or otherwi se not in accordance with
adm ni strative procedures of the Secretary,

(B) the taxpayer has entered into an
agreenent under section 6159 to satisfy the
tax liability for which the lien was inposed
by nmeans of installnent paynents, unless such
agreenent provides otherw se,

(© the withdrawal of such notice wll
facilitate the collection of the tax
l[Tability, or

(D) with the consent of the taxpayer or
t he National Taxpayer Advocate, the
wi t hdrawal of such notice would be in the
best interests of the taxpayer (as determ ned
by the National Taxpayer Advocate) and the
United States.

Petitioners contend the Appeals officer, Ms. (kajima-Garcia,
abused her discretion by failing to withdraw the notice of

Federal tax lien (1) under section 6323(j)(1)(A) because the
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filing of the notice was premature; (2) under section
6323(j)(1)(B) because it was filed after an installnment agreenent
had been agreed to; and (3) under section 6323(j)(1)(D) because
it serves no useful purpose other than to damage petitioners’
credit rating.

The notice of Federal tax lien was not filed prematurely.
I ncone tax liabilities were assessed agai nst petitioners for the
years at issue on Cctober 20 and Decenber 1, 2003, respectively.
A notice and demand for paynent was nmailed to petitioners within
60 days of each assessnent date. See sec. 6303. Respondent
issued a notice of |levy on Novenber 4, 2004, to which petitioners
did not respond. A notice of Federal tax lien filing was mail ed
to petitioners on March 2, 2005, and the |lien was recorded on
March 7, 2005. Filing of the Federal tax lien took place after
assessnment and notice and demand, and at each step petitioners
were properly notified.

Entering into an install nent agreenent does not preclude the
filing of a Federal tax lien, nor is the Conm ssioner required to
w thdraw a Federal tax lien after an installnment agreenent has

becone effective. See Ramirez v. Commi ssioner, T.C Mno. 2005-

179; Stein v. Comm ssioner, T.C Mno. 2004-124. Secti on

6323(j)(1) is permssive. The Conm ssioner “may” w thdraw a

Federal tax lien pursuant to section 6323(j)(1), but respondent’s
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failure to do so in this case is not an abuse of discretion.

Ramirez v. Conmni ssioner, supra; Stein v. Conni Ssioner, supra.

Petitioners did not produce any evidence to support their
contention that the filing of the notice of Federal tax lien
woul d inpair their ability to pay their outstanding liabilities.
On the basis of the facts presented, this Court holds that
respondent did not abuse his discretion in sustaining the filing
of the notice of Federal tax |ien.

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




