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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure. The Court decides this case wthout regard to the
burden of proof, except that, with respect to the addition to tax
and the penalty, the burden of proof is on respondent. Sec.
7491.



is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency of $8,579 in petitioner’s
Federal incone tax for the year 2001, an addition to tax under
section 6651(a)(1) in the anobunt of $410, and an accuracy-rel ated
penal ty under section 6662(a) in the anmobunt of $1, 716.

The issues for decision are: (1) Wether petitioner
realized interest inconme fromthe redenption during 2001 of
series E U. S. savings bonds inherited fromhis nother; (2)
whet her petitioner is liable for the addition to tax under
section 6651(a)(1l); and (3) whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a).

Sonme of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioner’s
| egal residence was Lake Gswego, Oregon.

Petitioner is an accountant and was enpl oyed as finance
manager for the County Housing Authority at Lake Oswego, O egon.
H s work generally consisted of maintaining the books and records
of his enployer as well as handling financial transactions such
as grants, loans, and the |ike between his enployer and the U. S.
Departnent of Housing and Urban Devel opnent.

The facts in this case are not in dispute. Petitioner’s

nmot her, Esther G Cronk, died on June 3, 1999. She left a | ast
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wll and testanment and, under the ternms of that will, bequeathed
her entire estate to petitioner. The will was duly probated,
petitioner was recognized as his nother’'s sole heir and | egatee,
and he was placed in possession of her estate. The record does
not indicate what properties, other than the savings bonds,
constituted the nother’'s estate. It appears that the

pr obat e/ successi on proceedi ngs were concluded in early 2001.

Al though the record is not entirely clear as to when the
followi ng events occurred, it appears that, at some point in
2001, petitioner received a notice fromthe bank where his nother
di d business, which stated that the annual fee for her safe
deposit box was due. Petitioner was not aware that his nother
had a safe deposit box, and he, accordingly, went through the
necessary procedures to have the box opened. Wen the box was
opened in 2001, petitioner discovered that his nother owned
several series E U S. savings bonds, which she had purchased over
the years. The bonds total ed $30, 000, and petitioner was the
named beneficiary on the bonds. Petitioner then proceeded to
redeemthe bonds. Petitioner was paid the principal of the bonds
and the interest that had accrued on the bonds. The interest
total ed $31,980. For the year 2001, petitioner received fromthe
payer bank two Fornms 1099-1NT, Interest Inconme, which total ed
$31,980 for the interest. Petitioner did not include the

interest as incone on his 2001 Federal incone tax return. The



notice of deficiency, which petitioner thereafter received,
attributed the $31,980 in interest as income to him That income
is the principal issue in this case.

The parties agree that, for the years in which petitioner’s
not her held the bonds, her incone was m nimal, and she did not
file Federal incone tax returns. Thus, inconme tax on the bond
i nterest was never paid.

Shortly after petitioner received the notice of deficiency,
he prepared, for the 2001 tax year, a Federal inconme tax return
in the nane of his nother, on which he reported the $31,980 as
interest income. The tax shown on that return was $11, 598, which
i ncluded tax on the $31,980 in interest on the bonds. He nmailed
the return to the IRS and included a check of $11,598. The
return was not accepted by the IRS for the reason that
petitioner’s nother died in 1999 and, therefore, was not a
t axpayer in 2001. The $11,598 check petitioner sent with the

return was not returned to him nor was petitioner refunded that



amount .2 Petitioner, in the neantine, filed a tinmely petition
with the Court.

Wth respect to series E U S. savings bonds, section 454(a)
all ows a cash-basis taxpayer/owner of such bonds for whomthe
entire interest is includable in income at the maturity of the
bonds to elect to treat the annual interest as incone. An
“election” is effected sinply by including the interest as incone
on a tax return, and that election is binding for all subsequent
years. |If no election is nmade, the interest accunul ates, and,
when the bonds mature, the accunul ated interest is taxable in the
year the bonds mature or are redeened. |In this case, because
petitioner’s nother did not file inconme tax returns, no el ection
was made under section 454(a); therefore, when petitioner
redeemed the bonds in 2001, the accrued interest was includable
in incone for that year. Petitioner does not dispute that the
interest is includable in incone.

Petitioner’s notive in having the interest taxable to his

nmother’' s estate i s obvi ous. If the interest is taxed as her

2A copy of the return was not offered into evidence.
Petitioner did not explain how he arrived at the $11,598 tax
liability shown on the return; however, it appears that the check
tracks the deficiency determned in the notice of deficiency as
well as the addition to tax and penalty plus an additional anount
the Court assunes was interest. Counsel for respondent agreed
that petitioner had sent a check for that anount but did not
expl ai n why the paynment was not returned to petitioner. The
decision in this case will presumably determ ne the disposition
of those funds by respondent.
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inconme, the tax anmounts to approxi mately $3,300; whereas, if the
interest is lunped with petitioner’s salary and other incone, the
tax on the interest approxi mates $8,570. Respondent was not
caught off guard by this strategy.

Wth respect to the first issue, whether petitioner realized
interest income during 2001, the Court sustains respondent. The
accrued interest on the bonds, as the Court held in a parallel

situation in Apkin v. Conm ssioner, 86 T.C 692, 695 (1986),

constituted “incone in respect of a decedent” under section 691,

whi ch provides in pertinent part:

SEC. 691(a). Inclusion in Goss |Incone.--

(1) General rule.--The amount of all itens of gross
i ncone in respect of a decedent which are not properly
includible in respect of the taxable period in which falls
the date of his death or a prior period * * * shall be

included in the gross incone, for the taxable year when
recei ved, of:

* * * * * * *

(B) the person who, by reason of the death of the
decedent, acquires the right to receive the anount, * *

*
Petitioner inherited the bonds when his nother died in 1999.
Petitioner was not only her sole heir but was the sole |egatee in
her will. Additionally, petitioner was the named beneficiary on
the bonds. No election had previously been nade under section

454(a) by petitioner’s nother to have the annual interest on the



bonds nmade taxable. The interest on the bonds, therefore,
“accrued” or accunul ated and, when the bonds were redeened by
petitioner, that accunul ated or “accrued” interest was includable
in his incone.

Respondent agrees that, follow ng his nother’s death,
petitioner, as her personal representative, could have filed a
final return on her behalf for the year 1999, in which petitioner
coul d have el ected, on behalf of her estate, under section 454,
to have the interest included as incone for that year on his
deceased nother’s final 1999 return. Petitioner did not do that
and instead attenpted to file a return on behalf of his nother’s
estate for the year 2001, which was rejected by the IRS. Since
petitioner did not have know edge of his nother’s ownership of
the bonds until 2001, respondent agrees that petitioner could
have, under section 301.9100-1, Proced. & Adm n. Regs., applied
for an extension to file a return for her estate for 1999 to nake
the el ection under section 454(a); however, no such application
was ever nmade. Moreover, as respondent points out, requests for
such extensions are conditioned upon the taxpayer’s providing
evi dence satisfying the Comm ssioner that the taxpayer acted
reasonably and in good faith, and the granting of relief does not
prejudice the interests of the Governnent. A taxpayer is deened
to have acted reasonably and in good faith if he failed to nake

the el ection because, after exercising reasonable diligence,
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taking into account the taxpayer’s experience, he was unaware of
the necessity for the election. Sec. 301.9100-3(b)(2)(iit),
Proced. & Adm n. Regs. 1In this case, although petitioner was not
aware of the bonds until 2001, he did not act until he received
the notice of deficiency on Decenber 15, 2003, alnost 3 years
later. Petitioner is an accountant enployed as a finance nmanager
who coul d reasonably be expected to know of the necessity for the
el ection. Consequently, petitioner would not have been entitled
to an extension to nmake the el ection under section 454(a). The
Court holds, therefore, that the interest on the redeened bonds
constituted incone to petitioner, as owner of the bonds, and
petitioner is not entitled to the election under section 454(a).

Respondent is sustained on this issue. Apkin v. Conm ssioner,

supra.

Respondent determ ned that petitioner’s Federal incone tax
return for 2001 was not filed tinely, and that he is liable for
the addition to tax under section 6651(a)(1). The parties
stipulated that petitioner’s 2001 return was mailed on April 17,
2002, and was received by the IRS on April 23, 2002. The
addition to tax under section 6651(a)(1l) is inposed where there
is failure to file atinely tax return, unless it is shown that
the failure to tinely file is due to reasonabl e cause and not due
to willful neglect. Under section 6072(a), cal endar year

t axpayers, such as petitioner, are required to file their incone



tax returns by April 15, follow ng the close of the cal endar
year. Petitioner’s 2001 return, due April 15, 2002, was not
filed with the IRS until April 23, 2002. The return, therefore,
was filed late. Petitioner presented no evidence to establish
reasonabl e cause for the delinquent filing of his return.
Respondent, therefore, is sustained on this issue.

The final issue is respondent’s determ nation that
petitioner is liable for the penalty under section 6662(a).

Section 6662(a) inposes an accuracy-related penalty in the
anmount of 20 percent of any portion of an underpaynent of tax
that is attributable to causes set forth in subsection (b).
However, under section 6664(c), no penalty shall be inposed under
section 6662(a) with respect to any portion of an underpaynent if
it is shown that there was a reasonabl e cause for the
under paynent and that the taxpayer acted in good faith with
respect to the underpaynent.

Section 6662(b)(2) provides that the penalty is applicable
where there is a substantial understatenent of tax.

A substantial understatenent exists where the anmount of the
under st at ement exceeds the greater of 10 percent of the tax
required to be shown on the return for the taxable year or
$5,000. Sec. 6662(d). The understatenent is reduced by the
portion of the understatenent attributable to an item for which

there was either substantial authority for its treatnent or
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adequate di sclosure of the relevant facts and a reasonabl e basis
for its treatnment. Sec. 6662(d)(2)(B). There is no dispute that
t he understatement of tax in this case neets this threshold. The
i ssue, however, is whether petitioner had reasonabl e cause for
the understatenent and acted in good faith with respect to the
under st at enent .

The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis. Sec. 1.6664-4(b), Inconme Tax Regs. The nost inportant
factor is the extent of the taxpayer’s effort to assess the
taxpayer’s proper tax liability. An honest m sunderstandi ng of
fact or law that is reasonable in Iight of the experience,
know edge, and education of the taxpayer may indicate reasonable

cause and good faith. Reny v. Conmm ssioner, T.C Menp. 1997-72.

Further, reliance by the taxpayer on the advice of a qualified
advi ser constitutes reasonable cause and good faith, if, under
all of the facts and circunstances, the reliance by the taxpayer
was reasonabl e and the taxpayer acted in good faith. Sec.
1.6664-4(b), Income Tax Regs. Petitioner here did not consult
with a tax adviser.

Petitioner is an accountant. His position is that, because
he acquired the bonds by inheritance, he, therefore, had a
“stepped-up” basis for the bonds, which basis would include the

accrued interest. That rationale, however, has no bearing or
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relevance to the incone tax liability for the accrued interest on
the bonds. The Court, therefore, rejects that argunent.

Petitioner also contends he relied on the representation of
an Appeals officer of the IRSin the formof a letter he received
in connection with the 2001 inconme tax return he prepared for his
not her that was rejected by the IRS. It is apparent fromthe
letter that the Appeals officer who signed the letter was not
know edgeabl e about the facts surroundi ng the bonds. Mbreover,
even if the letter is authoritative, the information in that
letter clearly does not account for and take into consideration
all the facts of this case. The lawis well settled that the IRS
is not bound by erroneous advice of its agents or enpl oyees.

Bornstein v. United States, 170 C&. d. 576, 345 F.2d 558 (1965).

Respondent, therefore, is sustained on this issue.

Revi ewed and adopted as the report of the Small Tax Case
Division. To account for treatnment of petitioner’s paynment of
$11, 598 that acconpani ed the 2001 i ncone tax return on behal f of

petitioner’s nother that was not returned to petitioner,

Deci sion will be entered

under Rul e 155.




