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COUVI LLI ON, Special Trial Judge: These consolidated cases

were heard pursuant to section 7463 in effect at the tinme the
petition was filed.! The decisions to be entered are not
revi ewabl e by any other court, and this opinion should not be

cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



I n separate notices of deficiency, respondent determ ned the
foll ow ng deficiencies and additions to tax for petitioner’s 2001

and 2002 tax years:

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
2001 $13, 060. 70 $ 636.18 $ 55.01
2002 9, 988. 00 1, 925. 25 248. 80

At trial, respondent filed witten notions for inposition of the
penal ty under section 6673(a).

The issues for decision are: (1) Wiether petitioner is
liable for Federal inconme taxes for the 2 years in question on
conpensation he received fromhis enployer for services he
performed as an enpl oyee, for State incone tax refunds, and, for
the year 2001, on distributions received froma qualified pension
pl an; (2) whether petitioner is liable for the additions to tax
under sections 6651(a)(1) and 6654 for the 2 years in question;
and (3) whether petitioner is liable for the section 6673(a)
penalty for the 2 years before the Court.

At trial, respondent conceded an incone adjustnent for the
2002 tax year for a State incone tax refund of $3, 186.

Respondent agreed that petitioner did not claiman item zed
deduction for State inconme taxes on his 2001 Federal incone tax
return; therefore, the refund of $3,186 to himduring the year

2002 did not constitute income.
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Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petitions were filed, petitioner was
a legal resident of Manteca, California.

During the years in question, petitioner was enployed as a
mechani ¢ by a trucking conpany, Martin-Brower. He received wages
of $58,037 and $55, 021, respectively, for the 2 years at issue.
There was no testinony at trial by petitioner of the $7, 167
di stribution he received during the year 2001 from First Trust
Corp., admnistrator of a qualified pension plan. That
adj ustnent, therefore, is deened conceded.

On his Federal incone tax return for each of the 2 years at
i ssue, petitioner claimed single filing status, a personal
exenption for hinself, and the standard deduction. All other
lines on the returns are listed as “-0-", except for the Federal
i nconme taxes withheld, all of which were listed and cl ai ned as
overpaynents, which were to be refunded to him The w t hhol di ngs
shown on the returns are $10,516 and $2, 287. 74, respectively, for
2001 and 2002. The 2001 return is stanped received by the IRS on
April 30, 2002, and the 2002 return is stanped May 1, 2003. Both
returns al so bear a stanp “Frivolous Return Program Interna
Revenue Service, Fresno, CA’. Petitioner attached to each return
a two-page signed typewitten statenent containing classic tax

protester statenments such as that no section of the Interna



Revenue Code establishes an incone tax liability; that his return
was not being filed voluntarily but was being filed in order to
avoi d prosecution for failure to file a return; that, in the
Ninth Crcuit of the Federal Appellate Court system a tax return
(Form 1040) with all zeros on the return constitutes a valid
return; and that he had zero incone because there is no reference
in the Internal Revenue Code for the taxation of wages, salaries,
or conpensation for personal services, along with several other
argunents of this nature. Petitioner also attached to his
returns the Forms W2, WAage and Tax Statenent, that had been
i ssued by his enpl oyer.
Petitioner filed identical petitions in response to each
notice of deficiency, alleging:
I ncone tax i s based on voluntary conpliance and self-
assessnment inconme is not defined in the IRC. “lncone” is
defined by the Suprenme Court as “Gains and profits derived
fromcorporate activities”. | never received a “Statutory”
Notice Demand for paynent. | amnot “Statutorily Liable”
for “Income” tax. | was never granted an adm nistrative
hearing as per due process. No |IRS agent ever produced a
“Del egation of Authority” to change ny 1040 or assess any
defi ci ency.
The Court rejects entirely petitioner’s allegations and the
sane argunents he nmade at trial. Section 61(a)(1l) defines gross
income to include all income from whatever source derived,

i ncluding, but not limted to, conpensation for services

render ed, whether such services are for a corporation, an



i ndividual, or in a self-enployed activity. Petitioner’s
protester argunents have been heard on numerous occasions by this
Court, as well as other courts, and have been consistently
rejected. The Court sees no need to further respond to
petitioner’s argunents with sonber reasoni ng and copi ous
citations of precedent, as to do so m ght suggest that his
argunent possesses sone degree of colorable nerit. See Crain v.

Comm ssioner, 737 F.2d 1417 (5th Cr. 1984). In short,

petitioner is a taxpayer subject to the income tax |aws, and he
is liable for inconme tax on the conpensation and other inconme
paid to himduring the years in question, none of which was
gquestioned or denied. H's argunents are rejected.

Al t hough not addressed by petitioner at trial, his gross
i nconme for 2001 includes the distribution to him of proceeds of a
qualified pension plan. Sec. 72. Petitioner did not deny that
he received the distribution, and he presented no argunent
relating thereto. As noted earlier, the Court considers that
i ncone adj ust nent as conceded.

Wth respect to the second issue, section 6651(a)(1)
provides for an addition to tax in the event a taxpayer fails to
file atinmely return (determned with regard to any extension of
time for filing), unless it is shown that such failure is due to
reasonabl e cause and not due to willful neglect. Petitioner’s

2001 return was received by respondent on April 30, 2002. His
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2002 return was received by respondent on May 1, 2003. United
States citizens nust file income tax returns on or before the
15th day of the fourth nonth follow ng the end of their taxable
years. Sec. 1.6072-1(a), Incone Tax Regs. That date, for a

cal endar year taxpayer is April 15th. Petitioner’s returns,
therefore, for the years 2001 and 2002 were required to be filed
on or before, respectively, April 15, 2002, and April 15, 200S3.
They were not received by respondent until April 30, 2002, and
May 1, 2002, respectively. Respondent, therefore, is sustained
on this issue.?

Respondent determ ned that petitioner was |iable for the
addition to tax under section 6654(a) for failure to pay
estimated tax. This addition to tax is applicable where there is
an under paynent of estimated tax, subject to exceptions or
wai vers that are not applicable here. Sec. 6654(e). |In general,
estimated i ncone tax paynents are used to provide for paynent of
i nconme taxes not collected through w thholding. Section 6654(c)
provides for four quarterly installnments. Incone taxes wthheld
fromsalaries or wages apply toward the anount of each required
quarterly installnent; however, to the extent w thhol dings do not

satisfy the required quarterly installnments, the taxpayer is

2The Court notes that, even though the tax returns of
petitioner contained primarily zeroes, respondent treated the
returns as returns and did not inpose a failure to file addition
to tax against petitioner. Sec. 7203.



requi red to make supplenental quarterly paynents of estimated
taxes. Sec. 6654(f). Under section 6654(d), the anmount of the
four quarterly installnments (including taxes withheld) generally
must equal 90 percent of the tax for the year, or 100 percent of
the tax for the preceding taxable year, whichever is less. Wiere
there is an underpaynent of estimated tax, there is no
exonerating provision, such as reasonable cause or |ack of

willful neglect. Estate of Ruben v. Conm ssioner, 33 T.C. 1071

(1960) .

As noted earlier, taxes were withheld frompetitioner’s
earnings for each of the years in question; therefore,
petitioner’s liability for the section 6654 addition to tax w |
depend on whet her, after these prepaynents are credited and a
further credit is allowed in the Rule 155 conputation, because of
respondent’s concession that the $3,186 State incone tax refund
recei ved by petitioner during 2002 did not constitute gross
incone as determned in the notice of deficiency, the bal ances
due are within or without the 90-percent rule of section 6654(d).
To that extent, respondent is sustained on this issue.

Respondent filed a notion for inposition of the penalty
under section 6673. Section 6673(a)(1l) authorizes this Court to
require a taxpayer to pay a penalty to the United States, in an
amount not to exceed $25,000, whenever it appears that

proceedi ngs have been instituted or maintained by such taxpayer
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primarily for delay, or that the taxpayer's position in a
proceeding is frivolous or groundless. A petition in the Tax
Court is frivolous "if it is contrary to established | aw and
unsupported by a reasoned, colorable argunent for change in the

law." Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th Gr. 1986).

Prior to the trial, petitioner was advised by letter fromthe IRS
that his positions were frivolous and could lead to sanctions
against himif he persisted with such argunents. At trial,
respondent filed notions for inposition of the section 6673
penalty. Throughout his testinony, petitioner dwelt solely on
his protester argunents. Those argunents are considered
frivol ous, and respondent’s notion will be granted. The Court
will require petitioner to pay a penalty of $1,000 in each docket
nunber .

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

An O der and Decision will be entered

for respondent in docket No. 1611-04S.

An O der and Decision will be entered

under Rule 155 in docket No. 6123-04S.




