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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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other court, and this opinion shall not be cited as precedent for
any ot her case.
In a notice of deficiency dated April 5, 2006, respondent
determ ned the follow ng deficiencies in and penalties with

respect to petitioners’ Federal incone taxes:

Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $18, 593 $3, 718. 60
2004 12, 459 2,491. 80

The issues for decision for each year are: (1) Whether
petitioners are entitled to a trade or busi ness expense deduction
for utilities; (2) whether petitioners are entitled to an
item zed deduction for amounts identified as unrei nbursed
enpl oyee busi ness expenses; and (3) whether petitioners are
entitled to trade or business expense deductions for expenses
attributable to a tournanment fishing activity.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are, and were at all tines relevant, married to each
other. At the tinme the petition was filed, they resided in
Tennessee.

Petitioners’ Enploynent and Tour nanent Fishing Activity

M ke Cul berson (petitioner) was enployed as a firefighter by
the Gty of Franklin, Tennessee. During each year in issue he

pai d uni on dues, he contributed towards the cost of
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cable/satellite television service at the firehouse, he
contributed towards a common neal fund for neals consuned at the
firehouse, and he incurred expenses for maintaining and cl eani ng
his firefighter uniforns.

Petitioner was also the sole proprietor of a | awn care
busi ness that he operated during each year in issue. The inconme
and expenses attributable to that business are shown on a
Schedule C, Profit or Loss From Business, included with
petitioners’ return for each year in issue.

During each year in issue petitioner entered or participated
in various fishing tournanents, a practice that he started in
1988. Typically, entrants to these fishing tournaments paid a
fee and were eligible to win various prizes or prize noney. From
1988 through the years in issue petitioner’s expenditures
incurred in connection with the fishing tournanents al ways
exceeded any w nnings or incone he received fromthe activity.
From 1988 t hrough 2002 petitioner apparently did not treat his
tournanent fishing activity as a trade or business for Federal
i ncome tax purposes. Things changed in 2003. Starting in that
year, having heard that other firefighters were claimng
deductions for simlar expenditures, and upon the advice of his
income tax return preparer, petitioner considered his tournanent

fishing activity a trade or business.
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Felicia C. Cul berson was enployed as a vehicle repair
supervi sor by Enterprise Rent-A-Car (Enterprise) until Novenber
2003. As an enployee of Enterprise, she was provided the use of
a conpany-owned car. The value of the use of the conpany-owned
car was sonehow cal cul ated and included in the wage inconme
reported on the 2003 Form W2, Wage and Tax Statenent, issued to
her by Enterprise.

From Decenber 2003 through May 2004 she worked on a part-
tinme or tenporary basis for various enployers.

In June 2004 she began working full tinme for an enpl oyer she
identified only as “Dell”. She described her job wwth Dell as
“sales rep for the business sales floor”

Petitioners’ Federal |ncone Tax Returns

Petitioners filed a tinely joint Federal inconme tax return
for each year in issue. Both returns were prepared by a
prof essional income tax return preparer.

1. 2003

As relevant here, petitioners’ 2003 return includes a
Schedul e A, Item zed Deductions, two Forns 2106, Enpl oyee
Busi ness Expenses (one relating to petitioner’s enploynent as a
firefighter and the other relating to Felicia C. Cul berson’s
enpl oynment with Enterprise), a Schedule C on which the incone and
expenses of petitioner’s |awn care business are reported (the

2003 |l awn care Schedule C), and a Schedule C on which the inconme
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and expenditures attributable to petitioner’s tournanment fishing
activity are reported (the 2003 tournanent fishing activity
Schedul e C).

Anmong ot her things, on the Schedule A petitioners clained a
$7, 448 deduction for unrei nbursed enpl oyee busi ness expenses.?
O this amount, $2,624 relates to petitioner and $3,960 rel ates
to Felicia C. Culberson.® The anpbunt relating to petitioner
($2,624) is attributable to clainmed expenses for vehicle expenses
($324), neals consunmed at the firehouse ($2,040, after the
application of section 274(n)), and other “business expenses”
($260, presumably including union dues, haircuts, uniform
mai nt enance, and contributions towards cable/satellite television
service at the firehouse). The anount relating to Felicia C.
Cul berson ($3,960) is attributable entirely to vehicle expenses.
Thi s amount was conputed by applying the applicable “standard
m | eage rate” (then 36 cents per mle) to 11,000 of the 14,000
mles that a vehicle not identified on the return is clainmed to

have been driven by her for business purposes.

2This anmpbunt is before the application of sec. 67(a).

3The difference between $6,584 (the sum of $2,624 and $3, 960
as shown on the Forns 2106) and $7, 448, the anobunt deducted on
t he Schedul e A, has not been explained. The difference m ght be
expl ai ned on a statenment referenced on the Schedul e A but not
included with the copy of the return placed into evidence.



On the 2003 | awn care Schedul e C, anong ot her

| onger in dispute,

“utilities” expenses. The exact
expenditure is not known.

The 2003 tournanent fishing
recei pts and gross inconme in the
foll ow ng deductions are cl ai med

Deducti on

Depreci ation/sec. 179

Legal and prof essi onal

Suppl i es

Taxes and |icenses

Fuel for boat

Entry fees

G for boat
The $21, 566 net
account
on petitioners’ 2003 return.

2. 2004

As rel evant here,
Schedul e A,
enpl oynent as a firefighter, and
Cul berson’s enpl oynent,
whi ch the inconme and expenses of

are reported (the 2004 | awn care

petitioners’

presumably with Dell),

6 -

itens no

petitioners clained a $240 deduction for

nature of the underlying

activity Schedul e C shows gross

sane anount; that is, $415. The

on that Schedul e C
Anpunt

$18, 749
750

620

238

404

1, 110
110

servi ces

| oss shown on that Schedule Cis taken into

in the conmputation of the adjusted gross incone reported

2004 return includes a

two Forns 2106 (one relating to petitioner’s

the other relating to Felicia C
a Schedul e C on
petitioner’s | awn care business

Schedule C), and a Schedule C on

whi ch the income and expenditures attributable to petitioner’s



- 7 -

2004 tournanment fishing activity are reported (the 2004
tournanment fishing activity Schedule C).

Anmong ot her things, on the Schedule A petitioners clained a
$5, 857 deduction for unreinbursed enpl oyee busi ness expenses.*
O this amount, $2,446 relates to petitioner and $1, 425 rel ates
to Felicia Culbertson.® The anount relating to petitioner
(%$2,446) is attributable to clainmed expenses for vehicle expenses
($41), neals consuned at the firehouse ($2,040, after the
application of section 274(n)), and other “business expenses”
($365, presumably including union dues, haircuts, uniform
mai nt enance, and contributions towards cable/satellite television
service at the firehouse). The anount relating to Felicia C.
Cul berson ($1,425) is attributable entirely to vehicle expenses.
Thi s amount was conputed by applying the applicable “standard
m | eage rate” (then 37.5 cents per mle) to 3,800 of the 13,000
mles that a vehicle not identified on the return is clained to
have been driven by her for business purposes.

On the 2004 | awn care Schedul e C, anong other itens no

| onger in dispute, petitioners clained a $255 deduction for

“This is the anpbunt before the application of sec. 67(a).

The difference between $3,871 (the sum of $2,446 and $1, 425
as shown on the Forns 2106) and $5,857, the anpunt deducted on
t he Schedul e A, has not been explained. The difference m ght be
expl ai ned on a statenment referenced on the Schedul e A but not
included with the copy of the return placed into evidence.
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“utilities” expenses. The exact nature of the underlying
expenditure is not known.

The 2004 tournanment fishing activity Schedul e C shows gross
recei pts and gross incone in the sanme anount; that is, $380. The

foll ow ng deductions are clainmed on that Schedule C

Deducti on Anount
Car and truck expenses $3, 338
Depreci ation/ sec. 179 7,080
Repai rs and nai nt enance 75
Suppl i es 540
Meal s (after sec. 274(n)) 255
Fuel for boat 516
Entry fees 2,390
a1 for boat 239
Cel | phone 588

The $14, 641 net | oss shown on that Schedule Cis taken into
account in the conputation of the adjusted gross incone reported
on petitioners’ 2004 return.

The Notice of Deficiency

Sonme of the adjustments nmade in that notice have been agreed
to between the parties or conceded by one or the other of them
and others are conputational. Those adjustnents will not be
not ed.

The adjustnents that remain in dispute for each year in
issue are as follows: (1) The disallowance of the utilities

expense deduction clainmed on the |lawm care Schedule C, (2) the
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di sal |l owance of the unreinbursed enpl oyee busi ness expense
deduction clained on the Schedule A, and (3) the disall owance
of the net loss clainmed on the tournanment fishing activity
Schedul e C.

Di scussi on

The issues that remain in dispute all involve disallowed

deductions. As we have observed in countless opinions,

deductions are a matter of |egislative grace. New Colonial Ice

Co. v. Conm ssioner, 292 U S. 435, 440 (1934). A taxpayer

claimng a deduction on a Federal incone tax return nust
denonstrate that the deduction is all owable pursuant to sone
statutory provision and nust further substantiate that the
expense to which the deduction relates has been paid or incurred.

See sec. 6001; Hradesky v. Conmm ssioner, 65 T.C. 87 (1975), affd.

per curiam 540 F.2d 821 (5th Gr. 1976); sec. 1.6001-1(a), Incone
Tax Regs.

According to petitioners, the deductions here in dispute are
al | owabl e under section 162(a). That section generally allows a
deduction for ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business.
The term “trade or business” as used in section 162(a) i ncludes

the trade or business of being an enployee. Prinuth v.

Comm ssioner, 54 T.C. 374, 377-378 (1970); Christensen v.

Comm ssioner, 17 T.C. 1456 (1952). The determ nati on of whether
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an expenditure satisfies the requirenents for deductibility under

section 162 is a question of fact. See Conm Ssioner V.

Hei ni nger, 320 U. S. 467, 475 (1943). 1In general, an expense is
ordinary if it is considered normal, usual, or customary in the
context of the particul ar business out of which it arose. See

Deputy v. du Pont, 308 U. S. 488, 495 (1940). Odinarily, an

expense is necessary if it is appropriate and hel pful to the

operation of the taxpayer’s trade or business. See Conmnm ssioner

v. Tellier, 383 U S. 687 (1966); Carbine v. Conm ssioner, 83 T.C

356, 363 (1984), affd. 777 F.2d 662 (11th Cr. 1985). On the
ot her hand, section 262(a) generally disallows a deduction for
personal, living, or fam |y expenses.

Agai nst these general principles of Federal incone taxation,
we consider petitioners’ entitlement to the deductions respondent
di sal | oned.

Utilities Expense Deducti on

Petitioners clainmed a deduction for utilities expenses on
the Iawn care Schedule C for each year in issue. Neither
petitioners nor their income tax return preparer could explain
the nature of the underlying expenditure with the degree of
specificity necessary to allow the clainmed deduction. Wthout
knowi ng the nature of the expense we cannot determ ne whether it
was “ordi nary and necessary” for petitioner to have incurred that

expense in connection with his | awm care busi ness.
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Respondent’ s di sall owance of the utilities expense deduction for
each year in issue is sustained.

Unr ei mbur sed Enpl oyee Busi ness Expense Deducti on

The unrei nbursed enpl oyee busi ness expense deducti on
petitioners clained for each year in issue consists of four
conponents: (1) An anount for which no explanation has been
provi ded ($864 for 2003 and $1,986 for 2004); (2) vehicle
expenses for both petitioners; (3) neals petitioner consuned at
the firehouse; and (4) various expenses, including union dues,
hai rcuts, uniform maintenance, etc., relating to petitioner’s
enpl oynent as a firefighter. W consider each in the order just
l'isted.

1. Unexpl ai ned Amounts

Expendi tures not expl ained hardly qualify for deduction.
Petitioners are not entitled to a deduction for the unexpl ai ned
anounts included in the unrei nbursed enpl oyee busi ness expense
deduction clained for each year.

2. Vehi cl e Expenses

The unrei nmbursed enpl oyee busi ness expense deduction clai ned
for each year includes anmounts attributable to vehicle expenses
relating to both petitioners. The record contains insufficient
evi dence to support a finding that either petitioner was
required, as a condition of enploynent, to incur any expenses

for the use of any vehicle. Petitioners are not entitled to a
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deduction for anmounts attributable to vehicle expenses included
in the unrei nbursed enpl oyee busi ness expense deduction cl ai ned
for each year.

3. Meal s Expenses

Petitioner contributed to a fund that was used to purchase
food for neals that he consuned while on duty at the firehouse.
Cenerally, the costs of a taxpayer’s neals are nondeducti bl e
personal expenses, unless the expense of a neal is incurred while
the taxpayer is traveling away from honme for business purposes.
See secs. 162(a)(2), 262(a). If, however, a fire departnent
requires its firefighter-enpl oyees as a condition of enploynent
to make contributions into a coormon neal fund, then those
contributions qualify as deductible, ordinary and necessary

busi ness expenses. See, e.g., Sibla v. Conm ssioner, 68 T.C.

422, 432 (1977), affd. 611 F.2d 1260 (9th Gr. 1980): Belt v.

Conmi ssioner, T.C. Menp. 1984-167. On the other hand, if a

firefighter’s contributions into a common neal fund are not
required as a condition of enploynent but are nmade voluntarily,
then such contributions are considered a personal expense that is

not deductible. See, e.g., Duggan v. Conm ssioner, 77 T.C 911

914-915 (1981).
It is obvious that the neal expenses petitioners deducted
were not incurred while petitioner was traveling away from honme

on business. Furthernore, nothing in the record would support a
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finding that the contributions petitioner made to the common neal
fund were made on other than a voluntary basis. Petitioners are
not entitled to a deduction for anmounts attributable to neal
expenses included in the unrei nbursed enpl oyee busi ness expense
deduction clained for each year.

4. O her Expenses

The unrei mbursed enpl oyee busi ness expense deduction clai ned
for each year includes anmounts attributable to various
expenditures for union dues, haircuts, uniform maintenance, etc.,
relating to petitioner’s enploynent as a firefighter. W need
not consider petitioners’ entitlenment to include those amounts in
an unrei nbursed enpl oyee busi ness expense deducti on because even
if the total amount clainmed for each year were allowed, it would
not exceed 2 percent of their adjusted gross incone. See sec.
67(a).

Respondent’ s di sall owance of the m scell aneous item zed
deduction for unreinbursed enpl oyee busi ness expenses for each
year in issue is sustained.

Tour nanent Fi shing Activity Schedul e C Losses

According to petitioners, the expense deductions clainmed and
the resultant | oss shown on the 2003 tournanent fishing activity
Schedul e C and the 2004 tournanent fishing activity Schedule C
are all owabl e because the activity constitutes a trade or

busi ness within the neaning of section 162(a) and section
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165(c)(1). According to respondent, petitioner’s tournanent
fishing activity did not qualify as a trade or business during
either year in issue and expenditures incurred in connection with
that activity are deductible only as allowed by section 183.
To be engaged in a trade or business within the neaning of
section 162(a) and section 165(a)(2), a taxpayer nust conduct the
activity with continuity, regularity, and for the primry purpose

of deriving a profit. Conm ssioner v. G oetzinger, 480 U S. 23,

35 (1987). \Whether a taxpayer is carrying on a trade or business
requi res an examnation of all of the facts in each case. 1d. at
36.

Al t hough a reasonabl e expectation of profit is not required,
the taxpayer’'s profit objective nust be actual and honest.

Dreicer v. Comm ssioner, 78 T.C. 642, 644-645 (1982), affd.

wi t hout published opinion 702 F.2d 1205 (D.C. Cr. 1983); sec.
1.183-2(a), Inconme Tax Regs. Wiether a taxpayer has an actual
and honest profit objective is a question of fact to be answered

fromall of the relevant facts and circunstances. Hasti ngs V.

Comm ssioner, T.C Meno. 2002-310; sec. 1.183-2(a), |Incone Tax

Regs.

The pertinent regulations set forth a nonexhaustive |ist of
factors that may be considered in deciding whether a profit
obj ective exists. These factors include: (1) The manner in

whi ch the taxpayer carries on the activity, (2) the expertise of
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the taxpayer or his advisers, (3) the tinme and effort expended by
the taxpayer in carrying on the activity, (4) the expectation
that assets used in the activity may appreciate in value, (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities, (6) the taxpayer’s history of incone or

| osses with respect to the activity, (7) the anount of occasi onal
profits, if any, which are earned, (8) the financial status of

t he taxpayer, and (9) the elenents of personal pleasure or

recreation. Golanty v. Conmm ssioner, 72 T.C 411, 426 (1979),

affd. wi thout published opinion 647 F.2d 170 (9th G r. 1981);
sec. 1.183-2(b), Incone Tax Regs. No single factor or group of

factors is determ nati ve. ol anty v. Commi ssioner, supra at 426

A final determnation is nmade only after a consideration of al
of the relevant facts and circunstances.

It is not necessary to discuss each of the factors
enunerated in section 1.183-2(b), Inconme Tax Regs., as it is
clear that no factor supports a determnation in petitioners’
favor. The record contains insufficient evidence to support a
finding that petitioner conducted his tournanment fishing activity
with the primary objective of making a profit for either year in
issue. It follows that the activity does not constitute a trade
or business for either year. It further follows that petitioners
are entitled to deductions relating to that activity only as

al | owabl e under section 183, and they are not entitled to a
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deduction for the | oss shown on either the 2003 or the 2004
tournanent fishing activity Schedule C

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




