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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. The decision to be

entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
i ncone taxes of $1,398 for the taxable year 2001.

The issues for decision are: (1) Wether petitioners are
entitled to a dependency exenption deduction for petitioner-
husband’ s son, BMC,! froma previous narriage; and (2) whether
petitioners are entitled to a child tax credit for BMC

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits thereto are

i ncorporated herein by this reference. Petitioners resided in
Cheshire, Connecticut, on the date the petition was filed in this
case.

Backgr ound

Soneti ne between 1990 and 1992,2 Zachary S. Curello
(petitioner husband) and Lisa (Ggletti) Curello (Ms. Ggletti)
(petitioner husband’s fornmer wife) were married in Handen,
Connecticut. During the marriage, petitioner husband and Ms.
Ggletti had a child, BMC, born in 1993. Petitioner husband and

Ms. Ggletti were divorced on July 31, 1995.°3

The Court uses only the mnor child s initials.

2The record is unclear as to petitioner husband s and Ms.
Ggletti’s date of marri age.

SAfter his divorce fromM. Ggletti, petitioner husband
married Lisa C. Curello (petitioner wife) and has a daughter with
petitioner wfe.
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Ms. Ggletti left the fam |y household around Cctober 1993.
A divorce was granted on July 31, 1995. The State judge issued a
Menor andum of Deci sion (divorce decree) on July 31, 1995. The
di vorce decree was signed neither by petitioner husband nor by
Ms. Ggletti. The divorce decree gave |egal and physical custody
of BMCto Ms. Ggletti. On page 12 of the divorce decree the
State judge addressed the issue of an exenption as to BMC. The
par agraph reads as foll ows:

The defendant [petitioner husband] shall have the right to

claimthe mnor child [BMC] as an exenption for federa

and state incone tax purposes for each cal endar year in

which he is current at the end of such cal endar year for his

support paynents.

On or about March 3, 2002, petitioners filed their Form
1040, U.S. Individual Incone Tax Return, for the 2001 taxable
year. There was no attachnent regardi ng any wai ver or
decl aration, such as a Form 8332, Release of Claimto Exenption
for Child of Divorced or Separated Parents, executed by Ms.
Ggletti stating that she was rel easing her claimto exenption of
BMC. Petitioner husband testified that he tried to get M.
Ggletti to sign a Form 8332, but she refused to do so.

In the 2001 return, petitioners clainmed exenption deductions
for two dependents, one of whom BMC, was a child of the marriage
with Ms. Ggletti. The second child clainmed was MIC, this

dependent is not at issue in the present case. Respondent

al l owed the exenption and child tax credit with regard to MIC.
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Respondent issued a notice of deficiency to petitioners in
whi ch respondent disallowed petitioners’ clained exenption for
BMC for the 2001 taxable year as well as a portion of the child
tax credit in the amount of $600.

Di scussi on*

A. Deducti ons for Dependency Exenptions

Section 151(a) authorizes deductions for the exenptions
provi ded by that section. |In particular, section 151(c)(1)
provi des an exenption for each of a taxpayer’s dependents as
defined in section 152.

Section 152(a)(1) defines the term “dependent” to include a
taxpayer’s child, provided that nore than half of the child s
support was received fromthe taxpayer or is treated under
section 152(e) as received fromthe taxpayer.

In the case of a child of divorced parents, section
152(e) (1) provides as a general rule that the child shall be
treated as receiving over half of his or her support fromthe
custodial parent. In the event of so-called split or joint
custody, “‘custody’ will be deened to be with the parent who, as
bet ween both parents, has the physical custody of the child for

the greater portion of the cal endar year.” Sec. 1.152-4(b),

“We decide the issues in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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I ncone Tax Regs. Thus, in the present case, because Ms. G gletti
had | egal custody of BMC t hroughout 2001 (as well as physi cal
custody throughout the year), she was the custodial parent in
2001, and petitioner husband was the noncustodi al parent.

Section 152(e)(2) provides an exception to the general rule
of section 152(e)(1). Pursuant to that exception, the child
shall be treated as receiving nore than half of his or her
support fromthe noncustodial parent if:

(A) the custodial parent signs a witten declaration

(in such manner and formas the Secretary may by regul ations

prescribe) that such custodial parent will not claimsuch

child as a dependent for any taxable year beginning in such
cal endar year, and

(B) the noncustodial parent attaches such witten
declaration to the noncustodial parent’s return for the

t axabl e year begi nning during such cal endar year. "

See sec. 1.152-4T(a), QRA-3, Tenporary Incone Tax Regs., 49 Fed.
Reg. 34459 (Aug. 31, 1984).
The declaration required by section 152(e)(2)(A) mnmust be

made either on Form 8332 or on a statenent conformng to the

subst ance of that form Id.; MIler v. Comm ssioner, 114 T.C.

184, 189 (2000), affd. sub nom Lovejoy v. Conm ssioner, 293 F.3d

1208 (10th Cir. 2002). To neet the requirenents of section

152(e)(2), the witten declaration, if not made on the official

SA second exception to the general rule of sec. 152(e)(1)
exists for certain pre-1985 instrunents. See sec. 152(e)(4).
Petitioner and Ms. Ggletti divorced on July 31, 1995; therefore
this second exception does not apply to the present case. Sec.
152(e) (4)(B) (i) .
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formprovided by the Internal Revenue Service (IRS), “shal
conformto the substance of such form” Sec. 1.152-4T(a), QRA-3,
Tenporary I ncone Tax Regs., supra. The form provided by the IRS,
Form 8332, calls for the followng information: (1) The nanme of
the child or children for whom an exenption claimis rel eased,;
the applicable tax year or years for which the clains are

rel eased; (2) the custodial parent’s signature and the date of
signature; (3) the custodial parent’s Social Security nunber; (4)
t he noncustodi al parent’s name; and (5) the noncustodial parent’s
Soci al Security nunber. “The exenption nmay be rel eased for a
single year, for a nunber of specified years (for exanple,
alternate years), or for all future years, as specified in the
declaration.” Sec. 1.152-4T(a), Q%A-4, Tenporary |Incone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).

In the present case, Ms. Ggletti, as the custodi al parent,
did not sign Form 8332 or any witten declaration or statenent
agreeing not to claiman exenption for BMC, and no such form
declaration, or statenment was attached to petitioner-husband s
return for the year in issue.

However, petitioner husband argues that the divorce decree,
whi ch ended his marriage with Ms. Ggletti, by its terns grants
himthe right to claimBMC as a dependent for Federal and State
i ncome tax purposes for each cal endar year in which he is current

at the end of such cal endar year as to his support paynents.
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Petitioner husband further reasons that he was current with his
support paynents throughout the year in issue and at the end of
such year. Therefore, petitioner husband concl udes that he has
the right to claimBMC as a dependent for Federal and State
i ncone tax purposes for taxable year 2001.

The divorce decree in the present case was not signed by the
custodial parent. Section 152(e)(2) expressly provides that the
noncust odi al parent may cl ai mthe dependency exenption deduction
for a child only if “the custodial parent signs the witten
declaration”. Conplying with the signature requirenent of
152(e)(2) is critical to the successful release of the dependency

exenption. See Neal v. Comm ssioner, T.C Meno. 1999-97; Paul son

V. Conm ssioner, T.C. Menob. 1996-560; Wiite v. Comm ssioner, T.C.

Menp. 1996-438.

Language in a divorce decree purportedly giving a taxpayer
the right to an exenption does not entitle the taxpayer to the
exenption if the signature requirenent of section 152(e)(2) is

not net. MIller v. Conm ssioner, supra. Although the divorce

decree, by and through its own terns, provides that petitioner
husband is entitled to the dependency exenption for BMC, it is
well settled that State courts by their decisions cannot

determ ne i ssues of Federal tax |aw. See Commi ssioner v. Tower,

327 U.S. 280 (1946); Kenfield v. United States, 783 F.2d 966
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(10th Cir. 1986); Neal v. Conm ssioner, supra; N eto v.

Conmi ssioner, T.C. Menp. 1992-296.

Unfortunately, regardless of what is stated in the State
di vorce decree, the lawis clear that petitioner husband is
entitled to the child dependency exenption in 2001 only if he
conplied with the provisions of section 152(e)(2). Petitioner
husband has failed in this regard. It follows, therefore, that
the exception set forth in section 152(e)(2) does not apply and
that the general rule of section 152(e)(1) does apply.
Accordingly, petitioner is not entitled to deduct a dependency
exenption for BMC for 2001. Sec. 152(e)(1); Mller v.

Conmm ssi oner, supra. Respondent’s determination on this issue is

sust ai ned.

B. Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. The term “qualifying
child” is defined in section 24(c). As relevant here, a
“qualifying child” neans an individual with respect to whomthe
taxpayer is allowed a deduction under section 151. Sec.
24(c) (1) (A .

We have already held that petitioner husband is not entitled
to a deduction under section 151 for a dependency exenption for
BMC. Accordingly, BMC is not considered a “qualifying child”

wi thin the neaning of section 24(c). It follows, therefore, that
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petitioner husband is not entitled to a child tax credit under
section 24(a) with respect to BMC
In view of the foregoing, we sustain respondent’s
determ nation on this issue.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




