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RUE, Judge: This case was heard pursuant to section 7463
in effect when the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $4,788 in petitioner’s
Federal inconme tax for 2003. The issues for decision are: (1)
Whet her petitioner is entitled to two dependency exenptions; (2)
whet her petitioner is entitled to head of household filing
status; (3) whether petitioner is entitled to an earned incone
tax credit; and (4) whether petitioner is entitled to an
additional child tax credit.

Backgr ound

Sone facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
by this reference. Wen the petition was filed, petitioner
resided in G assboro, New Jersey.

Respondent sent a notice of deficiency to petitioner setting
forth a deficiency of $4,788 in inconme tax for 2003. |In the
notice of deficiency, respondent changed petitioner’s filing
status to single and disallowed petitioner’s two dependency
exenptions for petitioner’s son, IC 2 and niece, AC, the earned
income tax credit, and the additional child tax credit.

Petitioner and IC s nother did not |ive together during
2003. IClived with his nother during nost of the year. ICs
not her did not claimhimas a dependent on her 2003 tax return.
Petitioner and IC s nother orally agreed to let petitioner claim

their son as a dependent on his return in 2003, but I1C s nother

2 The Court uses only the initials of mnor children.
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did not sign a witten declaration allowi ng petitioner to take a
dependency exenption deduction for IC. During 2003, petitioner
took care of his son on weekends, not very often on weekdays, and
during the summer. Petitioner provided sone financial support
for 1C but did not produce cancel ed checks, credit card
statenents, receipts, bills, or other records relating to IC s
support during 2003.

During 2003, petitioner also helped care for his niece, AC
whose father is petitioner’s brother. AC resided with petitioner
for less than half the time in 2003. AC resided with Al venia
Brown, her nother. Petitioner provided clothes, “sneaks”, and
food for ACin 2003. Alvenia Brown received financial assistance
with regard to AC frompetitioner, AC s father (petitioner’s
brother), and AC s cousin, Mchael Geen, in 2003. Petitioner
produced no testinony or docunentation to substantiate anounts
expended for AC s support for 2003.

During 2003, both IC s nother and AC s not her provided
financial support for 1C and AC, respectively.

Di scussi on

As a general rule, the Comm ssioner’s determ nations set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving that these determ nations

are in error. Rule 142(a); Wlch v. Helvering, 290 U. S 111, 115

(1933). Pursuant to section 7491(a), the burden of proof as to
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factual issues may shift to the Comm ssioner where the taxpayer
i ntroduces credible evidence and conplies with substantiation
requi renents, maintains records, and cooperates fully with
reasonabl e requests for w tnesses, docunents, and ot her
information. Petitioner has not nmet the requirenents of section
7491(a) because he has not nmet the substantiation requirenents or
i ntroduced credible evidence to support the deductions and
credits at issue.

1. Dependency Exenpti ons

Section 151(c) allows a taxpayer to deduct an annual
exenpti on anount for each dependent of the taxpayer. As applied
inthis context, the definition of a “dependent” under section
152(a) includes a son® or the daughter of a brother* over half of
whose support was received fromthe taxpayer. “[Where there is
no evidence as to the total anount expended for support of the
child during the taxable year and no evidence fromwhich it can
reasonably be inferred, it is not possible to conclude that the

t axpayer has contributed nore than one-half.” Stafford v.

Commi ssioner, 46 T.C 515, 518 (1966). |If a child receives over

hal f of his support during the cal endar year fromhis parents,
who |ive apart at all tines during the |ast 6 nonths of the

cal endar year, and such child is in the custody of one or both of

3 Sec. 152(a)(1).
4 Sec. 152(a)(6).
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his parents for nore than one-half of the cal endar year, such
child shall be treated, for purposes of section 152(a), as
receiving over half of his support during the cal endar year from
t he parent having custody for a greater portion of the cal endar
year (custodial parent). Sec. 152(e)(1l). A child of parents
described in section 152(e)(1) wll be treated as having received
over half of his support during a cal endar year fromthe
noncustodi al parent if the custodial parent signs a witten

decl aration that such custodial parent will not claimthe child
as a dependent for any taxable year beginning in such cal endar
year, and the noncustodi al parent attaches the witten

decl aration to the noncustodial parent’s return for the taxable
year beginning during such cal endar year. Sec. 152(e)(2).
Section 152(e) applies to children of parents who were never

married. King v. Comm ssioner, 121 T.C. 245, 251 (2003).

Petitioner has failed to provide any docunentation
indicating the total anpunt expended to support either his son or
his niece. The record indicates that |IC spent weekends and sone
of the sumertinme with petitioner but spent nost weekdays with
his nother, and that |1C received support fromboth his nother and
petitioner. 1Cs nother did not sign a witten declaration
allowing petitioner to take a dependency exenption deduction for
IC. Petitioner stipulated that ACdid not Iive with himfor nore

than half of 2003, and Al venia Brown had fi nanci al assi stance
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with regard to AC from sources other than petitioner. No
docunent ati on concerning the support of either petitioner’s son
or niece was provided.

Petitioner failed to establish that he provided nore than
one-half of the total support for either IC or AC. Additionally,
|C s nother, and not petitioner, is IC s custodial parent and did
not sign a witten declaration allowi ng petitioner to take
dependency exenption deduction. For the foregoing reasons,
petitioner has not satisfied the burden of proof with regard to
t he cl ai ned dependency exenptions. Respondent’s determ nations
di sal l ow ng the dependency exenptions are sustai ned.

2. Head of Househol d Status

Section 1(b) inposes a special incone tax rate on an
individual filing as head of household. As applied in this
context, section 2(b) defines “head of household” as an unmarried
i ndi vi dual who naintains as his honme a househol d which
constitutes for nore than one-half of the taxable year the
princi pal place of abode of a son, or “any other person who is a
dependent of the taxpayer, if the taxpayer is entitled to a
deduction for the taxable year for such person under section
151". Sec. 2(b)(1)(A) (i) and (ii).

Because petitioner did not naintain a household which was
for nore than half the year 1C s principal place of abode and

because petitioner is not entitled to the dependency exenption
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deduction for AC pursuant to section 151, it follows that
petitioner is not entitled to head of household filing status.
Thus, respondent’s adjustnment to petitioner’s filing status is
sust ai ned.

3. Earned | ncome Tax Credit

Petitioner claimed an earned incone credit on the basis that
he had two qualifying children. Subject to certain |imtations,
section 32(a) provides for an earned incone credit for an
eligible individual. Section 32(c)(1)(A)(i) defines an “eligible
i ndividual” as “any individual who has a qualifying child for the
taxable year”.® In this context, a qualifying child is one who
satisfies a relationship test, a residency test, an age test, and
an identification requirenent. See sec. 32(c)(3). To satisfy
the residency test, the qualifying child nust have the sanme
princi pal place of abode as the taxpayer for nore than one-half

of the taxable year in which the credit is clained. See sec.
32(c)(3) (A (ii).
Because petitioner did not establish that either his son or

his niece had the sane principal place of abode for nore than

one-hal f of the taxable year in 2003, it follows that petitioner

5 Sec. 32(c)(1)(A(ii) provides that a taxpayer can al so be
an “eligible individual” without a qualifying child. Petitioner
does not neet the requirenents for a credit as an eligible
i ndi vi dual under sec. 32(c)(1)(A)(ii) because his incone exceeded
t he conpl et ed phaseout anmount prescribed by sec. 32(b) and Rev.
Proc. 2002-70, sec. 3.06, 2002-2 C B. 845, 848, for the year
2003.
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is not entitled to any portion of the earned incone tax credit.
Respondent’ s determ nation disallow ng petitioner’s earned incone

tax credit is sustained.

4. Additional Child Tax Credit

The child tax credit is a nonrefundabl e personal credit.
Section 24(a) authorizes a child tax credit with respect to each
“qualifying child” of the taxpayer. In this context, a
“qualifying child” nmeans an individual with respect to whomthe
taxpayer is allowed a deduction under section 151, who has not
attained the age of 17 as of the close of the taxable year, and
who bears a relationship to the taxpayer as prescribed in section
32(c)(3)(B). Sec. 24(c)(1). If the child tax credit exceeds the
t axpayer’s Federal incone tax liability for the taxable year, a
portion of the child tax credit may be refundable as an

“additional child tax credit” under section 24(d)(1).

We have already held that petitioner is not allowed a
deduction with respect to AC and | C as dependents under section
151. Because |IC and AC are not qualifying children, petitioner
does not qualify for the child tax credit or the additional child

tax credit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




