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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: On June 12, 2009, respondent (“the IRS")
mai |l ed petitioner (“D&R’) a notice of determ nation concerning
wor ker classification for tax years 2005, 2006, and 2007. The
notice |isted D&R workers that the I RS determ ned were enpl oyees

rat her than independent contractors, as D&R had treated them for
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enpl oynent -t ax! purposes. Because the I RS determ ned these
wor kers were enpl oyees, it determned (i) that D&R had
enpl oynent -t ax deficiencies of $73,993.21 for 2005, $87, 654.29
for 2006, and $86,633.76 for 2007 and (ii) that D&R was |iable
for additions to tax and penalties of $19,889.88 for 2005,
$23, 649. 57 for 2006, and $23,170.04 for 2007.

D&R tinely filed a petition under section 7436(a) disputing
the IRS's determinations.? On Decenber 7, 2010, trial was held
in Mam, Florida. D&R called no witnesses and presented no
evi dence beyond the stipulation. D&R did not file a brief.

FI NDI NGS OF FACT

The parties stipulated some facts; those facts are so found.

D&R is a Florida corporation, incorporated in 1998. During
the years at issue, its main office was in Mam, Florida. One
of D&R s mmi n business activities was performng credit-repair
services. The credit-repair services it perfornmed consisted of
interview ng custoners, review ng custoners’ credit reports, and

di sputing inaccuracies in the custoners’ credit reports with the

We use the phrase “enploynent tax” to refer to an
enpl oyer’s obligations (i) to withhold incone tax from wages,
(1i1) to pay the Federal Unenploynent Tax Act tax, (iii) to pay
the enpl oyer’ s share of the Federal |nsurance Contributions Act
tax, and (iv) to withhold the enployee’s share of the Federal
| nsurance Contributions Act tax.

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code, as anended and in effect for the years
at issue. Rule references are to the Tax Court Rules of Practice
and Procedure.
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credit-reporting agencies. D& R s other main business activities
were selling credit-repair kits and selling credit-repair
di stri butorships.

D&R had four groups of workers: corporate officers,
advertising workers, office workers, and direct sellers. The IRS
contends that the first three groups of workers were enpl oyees;
D&R contends that they were independent contractors. The IRS
does not dispute D&R' s treatnment of the fourth group (the direct
sell ers) as independent contractors, so their classification is
not at issue.

The first group of workers consisted of D& s corporate
officers, Nadja Roberts and Rantes DuFresne. Roberts was D&R s
vice president and treasurer. DuFresne was D&R s president and
general nmanager. He managed day-to-day operations and worked 60
to 65 hours each week. He interviewed job applicants, decided
whi ch applicants to hire, and trained new workers. He also
performed the nore difficult credit-repair services.

The second group of workers, the advertising workers,
distributed flyers advertising D& s busi ness.

The third group of workers, the office workers, worked in
D&R' s Mam office. These workers perfornmed the credit-repair
servi ces di scussed above; they also did clerical and data-entry

work. D&R set their schedules; paid theman hourly rate; and
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provi ded the equi pnent, supplies, and facilities for their work.
DuFresne supervi sed them and gave them regul ar eval uati ons.

D&R did not file a Form 941, Enployer’s Quarterly Federal
Tax Return, for any quarter during 2005, 2006, or 2007. Nor did
it file a Form 940, Enployer’s Annual Federal Unenpl oynent (FUTA)
Tax Return, for 2005, 2006, or 2007. The IRS prepared
Substitutes for those returns on March 2, 2009.

On June 12, 2009, the IRS nuailed D&R a notice of
determ nati on concerning worker classification. The IRS
determ ned that for enploynent-tax purposes 22 workers in 2005,
29 workers in 2006, and 18 workers in 2007 were enpl oyees, not
i ndependent contractors. These individuals nade up the three
groups of workers described above: the two corporate officers,
DuFresne and Roberts; the advertising workers; and the office
workers. The IRS al so determ ned that D&R was not entitled to
relief under section 530 of the Revenue Act of 1978, Pub. L. 95-
600, 92 Stat. 2885, as anended, regarding those workers.?

As a result of determning that the workers whose
classifications are at issue were enpl oyees, the I RS determ ned
that D&R had deficiencies (i) in incone-tax withholding, (ii) in
Federal Unenpl oynment Tax Act taxes, (iii) in Federal I|nsurance

Contributions Act taxes, and (iv) in Federal |nsurance

31f the requirenments of the Revenue Act of 1978 are net,
wor kers are deened not to be comon-| aw enpl oyees for enpl oynent -
tax purposes. See infra pt. |.C
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Contributions Act withholding.* The IRS determ ned the follow ng

deficiencies in income-tax w thhol di ng:

Year Quarter 1 Quarter 2 Quarter 3 Quarter 4 Tot al_

2005 $10, 538. 38 $15, 489. 01 $10, 831. 06 $12, 263. 96 $49, 122. 41
2006 11, 561. 40 15, 407. 14 18, 897. 76 11, 333. 86 57, 200. 161
2007 20, 789. 25 9,484.01 17, 402. 34 11, 474. 46 59, 150. 06

Al t hough this ampbunt is listed in the notice of
determ nation as $57,200. 15, this appears to be an arithnetic
error.
The I RS determ ned the foll ow ng deficiencies in Federal
Unenpl oyment Tax Act taxes: $2,960.20 for 2005, $4, 266.02 for
2006, and $2,747.89 for 2007. And the IRS determ ned the

foll ow ng deficiencies in Federal Insurance Contributions Act

taxes and w t hhol di ng:

Year Quarter 1 Quarter 2 Quarter 3 Quarter 4 Tot al

2005 $6, 449. 48 $9, 479. 28 $3, 166. 75 $2,815. 09 $21, 910. 60
2006 7,075.58 9,429.17 6,777.23 2,906. 14 26, 188. 12
2007 12, 723.02 5, 804. 22 3,562.43 2,646. 14 24,735.81

The IRS al so determ ned that D&R was liable for additions to
tax and penalties. The IRS determ ned that D&R was |iable for

the followng additions to tax under section 6651(a)(1):

4Sec. 3402 requires enployers to withhold inconme tax from
enpl oyee wages. The Federal I|nsurance Contributions Act
(i) taxes enployers a percentage of wages paid, sec. 3111
(i1) taxes enpl oyees a percentage of wages received, sec. 3101,
and (iii) requires enployers to withhold the tax on enpl oyees
from enpl oyee wages, sec. 3102(a). The Federal Unenpl oynent Tax
Act taxes enployers a percentage of the wages paid. Sec. 3301.
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Year Quarter 1 Quarter 2 Quarter 3 Quarter 4 Tot al

2005 $3, 822. 27 $5, 617. 86 $3, 149. 51 $4, 058. 84 $16, 648. 48
2006 4,193. 32 5, 588. 17 5,776. 87 4,163. 85 19,722. 21
2007 7,540. 26 3,439. 85 4,717. 07 3,795.42 19, 492. 60

The IRS determ ned that D&R was |iable for the foll ow ng

additions to tax under section 6651(a)(2):

Year Quarter 1 Quarter 2 Quarter 3 Quarter 4 Tot al_

2005 $424. 70 $624. 21 $349. 95 $450. 99 $1, 849. 85
2006 465. 92 620. 91 641. 87 462. 65 2,191. 35
2007 837.81 382.21 524.12 421.72 2, 165. 86

And the IRS determ ned that D&R was |liable for the foll ow ng

penal ti es under section 6656:

Year Quarter 1 Quarter 2 Quarter 3 Quarter 4 Tot al

2005 $322. 47 $473. 96 $158. 34 $436. 78 $1,391.55
2006 353.78 471. 46 338. 86 571.91 1,736.01
2007 636. 15 290. 21 178. 12 407. 10 1,511. 58

D&R timely petitioned the Court under section 7436(a)

di sputing these determ nations.
OPI NI ON

We have jurisdiction under section 7436(a) to deci de whet her
the IRS s determ nations of worker classification are correct and
to decide the proper anmpbunt of enploynment tax® resulting from
those determnations. That jurisdiction extends to deciding
whet her taxpayers are liable for related additions to tax and

penalties. Ewens & MIller, Inc. v. Conm ssioner, 117 T.C 263,

°See supra note 1.
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267-268 (2001); Charlotte’'s Ofice Boutiqgue, Inc. v.

Comm ssioner, T.C Meno. 2004-43, affd. 425 F.3d 1203 (9th Gr.

2005) .

| . Deficiencies in Tax

The I RS determ ned that D&R had deficiencies in incone-tax
wi t hhol di ng, Federal Unenpl oynent Tax Act taxes, Federal
| nsurance Contributions Act taxes, and Federal |nsurance
Contributions Act wwthholding. D& s liability depends on
whet her its workers were enpl oyees or whether it had a reasonabl e
basis for treating its workers as enpl oyees.®

A. D&R Has the Burdens of Production and Per suasi on.

D&R has the burden of production. 1In exercising our
jurisdiction under section 6214 to redeterm ne deficiencies in

income tax, we generally presune that the IRS s determ nations

are correct.” Welch v. Helvering, 290 U.S. 111, 115 (1933). W
gi ve the sanme presunption of correctness to the IRS s

determ nations of worker classification when exercising our

6See supra notes 3 and 4.

"An exception to this rule applies in unreported incone
cases. See, e.g., Gatlin v. Conm ssioner, 754 F.2d 921, 923
(11th Gr. 1985) (citing Weinerskirch v. Conmm ssioner, 596 F.2d
358 (9th Cir. 1979), revg. 67 T.C. 672 (1977)); see al so sec.
6201(d). The rationale of the exception is “that a taxpayer
shoul d not bear the burden of proving a negative (no unreported
incone) if the Conm ssioner can present no substantive evidence
to support his deficiency claim” Gatlin v. Conm ssioner, supra
at 923 (citing Cohen v. Conmm ssioner, 266 F.2d 5, 12 (9th Cr.
1959)), affg. T.C Menp. 1982-489. Neither the exception nor its
rationale is applicable here.
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jurisdiction under section 7436(a). See, e.g., Beatty v. Hal pin,

267 F.2d 561, 564 (8th Cr. 1959) (worker classification case);

Oion Contracting Trust v. Commi ssioner, T.C Mno. 2006-211

(worker classification case). W do not require the IRSto
describe the factual predicates of its determnations in order to

benefit fromthe presunption. Gcnulgee Fields, Inc. v.

Commi ssioner, 132 T.C. 105, 113 (2009) (incone-tax deficiency

case), affd. 613 F.3d 1360 (11th G r. 2010). The effect of the
presunption is to give the taxpayer the burden of going forward
with evidence that the RS s determ nations are wong. Fed. R
Evid. 301 (“a presunption inposes on the party against whomit is
directed the burden of going forward with evidence to rebut or

meet the presunption”); Rockwell v. Conm ssioner, 512 F.2d 882,

885 (9th Cr. 1975) (incone-tax deficiency case), affg. T.C

Meno. 1972-133; Jackson v. Comm ssioner, 73 T.C 394, 400 (1979)

(citing Barnes v. Conm ssioner, 408 F.2d 65 (7th Gr. 1969)
(i ncome-tax deficiency case), affg. T.C. Meno. 1967-250).
D&R al so has the burden of persuasion. Rule 142(a) states

t hat taxpayers generally bear the burden of proof.® The burden

8There are exceptions to this rule. For exanple, the IRS
bears the burden of proof for (i) new matters, (ii) increases in
deficiency, and (iii) affirmative defenses pleaded in the answer.
Rul e 142(a). But none of these issues are involved here. And
al t hough sec. 7491(a) can shift the burden to the IRS in cases
involving liability for taxes inposed by subtit. A or B, subtit.
C i nposes the enploynent taxes at issue, so sec. 7491(a) cannot
shift the burden here. See, e.g., Joseph M Gey Pub.

(continued. . .)
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to which Rule 142(a) refers is the burden of persuasion. Estate

of Glford v. Conm ssioner, 88 T.C. 38, 51 (1987). To satisfy

that burden for a particular fact, the taxpayer nust prove that
fact by a preponderance of the evidence. 1d. In other words,
t he taxpayer nmust show that, on the basis of the evidence, the

fact is nore probable than not. Merkel v. Conmm ssioner, 109 T.C

463, 476 (1997) (citing 2 McCorm ck on Evidence, sec. 339, at 439
(4th ed. 1992)), affd. 192 F.3d 844 (9th GCr. 1999).

B. The Workers Whose Classifications Are at |Issue Wre
Enpl oyees.

Whet her an enpl oynent rel ationship exists is a factual

guestion. Wber v. Conm ssioner, 103 T.C. 378, 386 (1994), affd.

per curiam 60 F.3d 1104 (4th Cr. 1995). For the enpl oynent
taxes at issue, the term “enpl oyee” includes (i) comon-| aw
enpl oyees and (ii) so-called statutory enpl oyees,® a category

i ncluding corporate officers that perform substantial services
for conpensation. See sec. 3121(d) (defining “enployee” for
Federal | nsurance Contributions Act purposes); sec. 3306(i)

(defining “enpl oyee” for Federal Unenploynent Tax Act purposes by

8. ..continued)
Accountant, P.C. v. Comm ssioner, 119 T.C 121, 123 n.2 (2002),
affd. 93 Fed. Appx. 473 (3d G r. 2004).

°Corporate officers that perform substantial services for
conpensation--along with workers described by sec. 3121(d)(3) and
(d)(4)--are referred to as statutory enpl oyees. See, e.g.,
Joseph M Gey Pub. Accountant, P.C v. Comm ssioner, 119 T.C
121, 126 (2002), affd. 93 Fed. Appx. 473 (3d Cir. 2004).
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reference to section 3121(d) except for section 3121(d)(4) and
(d)(3)(B) and (C)); sec. 3401(c) (including officers of a
corporation in the definition of “enployee” for incone-tax
wi t hhol di ng); sec. 31.3121(d)-1(b), Enploynent Tax Regs.; see

also Ewens & Mller, Inc. v. Conmm ssioner, 117 T.C. at 269;

Donald G Cave a Profl. Law Corp. v. Conm ssioner, T.C. Meno.

2011-48. The IRS asserts that DuFresne and Roberts were
statutory enpl oyees because they were officers of D&R  The I RS
asserts that the remaining workers at issue were common-| aw
enpl oyees.

The factors courts consider in determ ning whether the
rel ati onship between a worker and a principal is a common-| aw
enpl oynment relationship include the following: (i) whether the
rel ati onship was permanent; (ii) whether the worker had an
opportunity for profit or loss; (iii) whether the principal had
the right to discharge the worker; (iv) whether the principa
invested in the facilities the worker used; (v) whether the work
was part of the principal’s regular business; (vi) whether the
principal could exercise control over the details of the work;
and (vii) whether the worker and the principal believed that they
were creating an enploynent relationship. See, e.g., Wber v.

Conmi ssi oner, supra at 387. No one factor is determ native; we

|l ook at all relevant facts. | d.
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Not hing in the record indicates that the workers whose
classifications are at issue were not enployees. D&R has not
shown that any of the factors suggest that any of those workers
were not enpl oyees. Despite not having the burden of production,
the IRS offered evidence that the workers were i ndeed enpl oyees.
For exanple, the IRS introduced evidence suggesting that D&R
provided the facilities that the workers used; that the workers
had no opportunity for profit or loss; that the credit-repair
services perfornmed by the office workers were part of D& s
regul ar business; and that D&R, through DuFresne, exercised
control over the details of the work perforned by the office
wor kers. Moreover, regarding DuFresne, the parties stipul ated
that he was an officer of D&R and that he worked 60 to 65 hours
each week.

Because D&R has net neither the burden of production nor the
burden of persuasion, we conclude that the workers whose
classifications are at issue were enpl oyees.

C. Section 530 of the Revenue Act of 1978 Does Not Relieve
DE&R From Liability.

Regardl ess of the actual relationship between a worker and a
principal, if the principal had a reasonable basis for not
treating the worker as an enployee and if the principal neets its
ot her requirenents, section 530 of the Revenue Act of 1978 deens
the worker not to be a common-| aw enpl oyee of the principal. The

princi pal bears the burden of proving that it is entitled to
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relief. Boles Trucking, Inc. v. United States, 77 F.3d 236,

239-241 (8th Cr. 1996).

In its petition, D&R asserted that it “had a reasonable
basis for not treating the workers as enpl oyees” and that it was
entitled to relief under section 530 of the Revenue Act of 1978.
At trial,! D&R neither identified that basis nor explai ned why
it was reasonable. No evidence addressed these matters. Thus
D&R failed to carry its burden

D. Nei t her Section 3402 nor Section 3509 Reduces D&R' s
Liability for Enpl oynent Taxes.

In its petition, D&R asserted (i) that it “is entitled to
relief under IRC Section 3402” and (ii) that it “is entitled to
relief under IRC Section 3509 in that it has nmet all requirenents
under that Section.”

Section 3402 does not reduce D&R' s deficiencies. Section
3402(d) relieves enployers of liability for incone-tax
wi t hhol di ng when enpl oyees pay the tax directly. D&R offered no
evi dence that the enpl oyees paid the taxes directly.

Section 3509 does not reduce D&R' s deficiencies. If an
enpl oyer nmeets its requirenents, section 3509 reduces an
enployer’s liability for inconme-tax w thhol ding and for the

enpl oyee’ s share of Federal |nsurance Contributions Act taxes.

D&R did not file a brief; it did, however, make a cl osing
statenent at trial. D&R did not address section 530 of the
Revenue Act of 1978 in its closing statenent.
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Section 3509 wll not reduce an enployer’s liability, however, if
the liability was due to “intentional disregard of the
requi renment to deduct and wi thhold” enploynent taxes. Sec.
3509(c). D&R neither offered argunent about section 3509 nor
of fered any evidence that its liabilities were not due to
“intentional disregard of the requirenent to deduct and w thhol d”
enpl oynent t axes.

We therefore conclude that the IRS s determ nations of D&R' s
deficiencies in tax, which did not apply any reducti ons under
section 3402 or section 3509, are correct.

1. Additions to Tax and Penalties

The I RS has the burden of produci ng evidence that taxpayers
are liable for penalties and additions to tax. Sec. 7491(c).
The I RS satisfies its burden by producing “sufficient evidence
indicating that it is appropriate to inpose the rel evant

penalty.” Higbee v. Conmm ssioner, 116 T.C. 438, 446 (2001).

Once the IRS satisfies its burden, taxpayers have the burden
of persuading the fact finder that they are not liable for the
penalty. 1d. at 446-447. Furthernore, taxpayers bear the
burdens of production and persuasi on on whet her an exception
relieves themfromliability. See id. at 446 (stating that the
| RS “need not introduce evidence regardi ng reasonabl e cause,

substantial authority, or simlar provisions”).
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A. D&R Is Liable for Additions to Tax Under Section
6651(a)(1).

When a taxpayer fails to tinely file certain returns,

i ncluding Forms 940 and 941, ' section 6651(a)(1) inposes an
addition to tax. For each nonth the return is late, the addition
is 5 percent of the tax due,! up to 25 percent. Sec.

6651(a)(1). Substitute returns filed by the I RS under section
6020(b) do not qualify as returns for section 6651(a)(1)

pur poses. Sec. 6651(g)(1l). Thus the filing of a substitute
return does not stop the accrual of additional anpunts.

A taxpayer is not liable for an addition under section
6651(a)(1) if the failure to tinely file was due to reasonabl e
cause and not due to willful neglect. Sec. 6651(a)(1). To show
reasonabl e cause, the taxpayer nust show that it could not file
the return on time even though it exercised ordi nary business

care and prudence. See Crocker v. Conmm ssioner, 92 T.C 899, 913

(1989); sec. 301.6651-1(c)(1l), Proced. & Adm n. Regs. “WI I ful

11Sec. 6651(a)(1) inposes an addition to tax for failing to
file returns required to be filed under authority of ch. 61
subch. A pts. | and Il. Sec. 6651(a)(1). The regulations under
sec. 6011 require enployers to file Form 940 and Form 941. See
sec. 31.6011(a)-3(a), Enploynent Tax Regs. (requiring Form 940);
sec. 31.6011(a)-1(a)(1), Enployment Tax Regs. (requiring Form
941). Sec. 6011 is part of subch. A pt. II.

2For sec. 6651(a)(1), the tax due is “the anpbunt of tax
required to be shown on the return * * * reduced by the anmount of
any part of the tax which is paid on or before the date
prescribed for paynent of the tax and by the anobunt of any credit
agai nst the tax which nmay be clained on the return”. Sec.
6651(b)(1); see also sec. 301.6651-1(d), Proced. & Adm n. Regs.
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negl ect” neans a “conscious, intentional failure or reckless

indifference.” United States v. Boyle, 469 U S. 241, 245 (1985).

D&R is liable for additions to tax under section 6651(a)(1).
The IRS net its burden by show ng that D&R failed to file Forns

940 and 941 for the periods at issue. See Ramrez v.

Comm ssioner, T.C Meno. 2007-346 (finding that the IRS net its

burden where the enployer failed to file returns). D&R did not
show that it had reasonable cause for failing to file.

B. DE&R Is Liable for Additions to Tax Under Section
6651(a) (2).

When a taxpayer fails to pay the anmount shown on certain

returns, including Fornms 940 and 941, ' section 6651(a)(2)

i nposes an addition to tax. Substitute returns filed by the IRS
under section 6020(b) are treated as returns for section
6651(a) (2) purposes. Sec. 6651(g)(2). Thus section 6651(a)(2)

i nposes an addition to tax for failing to pay the anpbunt shown on
a substitute return satisfying section 6020(b). The addition is
one-hal f percent of the tax shown on the return for each nonth
(or fraction of a nonth) the taxpayer fails to pay, up to 25
percent. Sec. 6651(a)(2). The taxpayer is not |liable for an

addition to tax under section 6651(a)(2) if the |late paynent was

13Sec. 6651(a)(2) inposes an addition to tax for failing to
pay the anounts shown on the types of returns for which there is
a failure-to-file addition to tax under sec. 6651(a)(1l). Sec.
6651(a) (1) inposes an addition to tax for failing to file Forns
940 and 941. See supra note 11 and acconpanyi ng text.



- 16 -
due to reasonabl e cause and not due to willful neglect. Sec.
6651(a) (2).

D&R is liable for additions to tax under section 6651(a)(2).
Where the taxpayer did not file a return, the IRS can satisfy its
burden of production with evidence that the IRS filed a
substitute return and that the taxpayer failed to pay the tax.

Wheel er v. Comm ssioner, 127 T.C. 200, 210 (2006), affd. 521 F.3d

1289 (10th G r. 2008). Under section 6020(b), a substitute
return is a set of docunents signed by an authorized IRS enpl oyee
that (i) purports to be a return, (ii) identifies the taxpayer by
name, (iii) gives the taxpayer’s taxpayer identification nunber,
and (iv) has enough information to conpute the taxpayer’s tax
liability. Sec. 301.6020-1(b)(2), Proced. & Adm n. Regs. The

| RS produced docunents neeting these requirenents for each return
at issue (i.e., Fornms 941 for each quarter and Fornms 940 for each
year). The parties do not dispute that D&R failed to pay the tax
shown on the substitute returns. Thus the IRS has net its burden
of production. D&R did not show that it had reasonabl e cause for
failing to pay.

C. DE&R Is Liable for Penalties Under Section 6656.

| f a taxpayer is nore than 15 days late in depositing
enpl oynent tax, section 6656 inposes a 10-percent penalty. Sec.

6656; see also BEwens & MIler, Inc. v. Commi ssioner, 117 T.C. at

268; Ramrez v. Conm ssioner, supra. The taxpayer is not |iable
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for the section 6656 penalty if the |late deposit was due to
reasonabl e cause and not due to willful neglect. Sec. 6656(a).
D&R is liable for penalties under section 6656. The IRS net
its burden by show ng that D&R deposited no enpl oynent taxes for

the years at issue. See Ramirez v. Conm ssioner, supra (finding

that the IRS net its burden by show ng that the enployer made no
deposits). D&R did not show that it had reasonabl e cause for
failing to deposit enploynment taxes.

To reflect the foregoing,

Deci sion will be entered

for respondent.




