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MVEMORANDUM OPI NI ON

CERBER, Judge: On June 2, 2005, respondent advi sed

petitioner that a Notice of Federal Tax Lien (NFTL) had been

filed and of petitioner’s right to a hearing. Petitioner sought

a hearing and,

ultimately, petitioned this Court on February 28,

2006, contesting respondent’s February 3, 2006, Notice of

Det erm nation Concerning Col |l ection Action(s) Under Section 6320
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and/ or 6330 (Notice of Determ nation), advising that the filing
of the NFTL and proposed | evy action for petitioner’s 2001 tax
l[tability was sustained. The parties filed cross-notions for
summary judgnent and the issues presented for our consideration
are: (1) Wiether there was an abuse of discretion in
respondent’s determination to sustain the filing of an NFTL
relating to petitioner’s 2001 tax liability and to proceed with
collection or levy action; and, (2) whether a penalty under
section 6673! shoul d be i nmposed agai nst petitioner for advancing
frivolous positions in this case.

Backgr ound

Petitioner failed to file a 2001 Federal inconme tax return,
and respondent sent petitioner a notice of deficiency determning
an income tax deficiency and additions to tax. Petitioner
received the deficiency notice but took no action in response to
respondent’ s determ nation, and respondent assessed the incone
tax deficiency and additions to tax. Thereafter, respondent sent
petitioner an NFTL on June 2, 2005. In response, petitioner
submtted a Form 12153, Request for a Collection Due Process

Hearing (hearing request), dated June 27, 2005.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the period under
consideration, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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In his June 27, 2005, hearing request, petitioner stated
that he did not receive a valid notice of deficiency, but he did
not specifically explain why what he did receive was invalid.
Petitioner al so advanced queries nornmally posed by “tax
protesters”, such as that the Appeals Oficer did not “identify
the statute that nmakes * * * [hin] ‘liable to pay’”. Petitioner
di d not accept respondent’s certification of assessnent and
paynent and, instead, wi shed to see the original assessnent
records and rel ated docunents. 1In addition to his response,
petitioner also sent the Appeals officer a package of materials,
i ncluding incone tax fornms on which zeros were placed in the
i ncome and tax “boxes”.

Respondent’ s Appeal s officer declined to work or neet with
Jeffrey Hubacek, petitioner’s representative, because M. Hubacek
had been barred from practicing before the Internal Revenue
Service (IRS). The Appeals officer advised petitioner that she
woul d not offer hima face-to-face hearing because she found that
his argunments were either frivolous or involved issues which
coul d not be considered by the Appeals Ofice, such as objections
on noral or political grounds.

I nstead of a face-to-face neeting, petitioner and the
Appeal s of ficer engaged in a tel ephone conference on January 25,
2006. Prior to that conference, petitioner was sent a copy of a

Form 4340, Certificate of Assessnents, Paynents, and O her
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Specified Matters, for his 2001 tax year. During the conference,
petitioner renewed his requests for the underlying assessnent
docunents and that the Appeals officer provide petitioner with a
copy of the statute that nade himliable to pay any incone taxes.
On February 3, 2006, the Appeals Ofice issued the Notice of
Determ nation fromwhich petitioner petitioned to this Court.

In petitioner’s hearing request, and in addition to his 2001
tax year, petitioner included nunerous taxable years that were
not the subject of tinely requests for a hearing. |In that
regard, petitioner requested a hearing with respect to his 1999
and 2000 tax years, but the notices of intent to | evy and Federal
tax lien filing for those years were sent to petitioner in 2004
(nmore than 1 year prior to petitioner’s hearing request).
Petitioner also requested a hearing with respect to his 1996,
1997, and 1998 tax years, but there was no bal ance of tax then
due and no pending collection or proposed collection action.

Wth respect to the 1999 and 2000 tax years, the Appeals officer
advi sed petitioner that they woul d be handl ed as *Equi val ent
Hearings” (hearings without a right of appeal or review by this
Court).

Di scussi on

| ssues for Consideration

The Petition and Anmended Petition in this case, in essence,

contain the follow ng allegations/issues: (1) Respondent’s
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determ nation should be declared invalid; (2) the Appeals officer
did not conduct a hearing that was in accord with the statute;

(3) petitioner was not provided with information and
docunentation that he is entitled to as a matter of law, and (4)
the Appeals officer was not authorized to represent the Secretary
of the Treasury.

The specifics underlying these allegations/issues, as far as
the Court is able to follow petitioner’s |ogic and expl anati ons,
are: (1) The Appeals officer wongfully refused to all ow
petitioner’s representative to represent his interests; (2) the
Appeal s officer wongfully refused petitioner a face-to-face
meeting; (3) the Appeals officer did not show petitioner a
del egation order fromthe Secretary of the Treasury entitling the
Appeal s officer to act on the Secretary’'s behal f; (4) the Appeals
of ficer did not show petitioner the underlying assessnment
docunments with respect to the Form 4340 provided to petitioner;
and (5) the Appeals officer did not provide petitioner with the
statute or |aw that woul d nake petitioner subject to and/or
liable for Federal incone tax.

These, in essence, are the matters raised by petitioner in
hi s pl eadi ngs and, accordingly, are the matters that we nust

address. Lunsford v. Conm ssioner, 117 T.C. 183, 189 (2001);

Goza v. Comm ssioner, 114 T.C. 176 (2000).



Summuary Judgment

Both parties have filed notions for sumary judgnent so that
each ostensibly believes that this matter is ripe for resolution
as a matter of law. Sunmmary judgnent is appropriate if there is
no genuine issue of a material fact and a deci sion may be

rendered as a matter of law. Rule 121(b); Fla. Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). 1In this case there is no

apparent di sagreenent about the material facts and circunstances
in the controversy. Accordingly, this case is ripe for
resol ution by neans of summary judgnent.

Petitioner’s Representative

Petitioner conplains that his representative, M. Hubacek,
was not allowed to represent petitioner before the IRS or to
recei ve copies of any correspondence fromrespondent to
petitioner. |In that regard, respondent’s representative, in her
affidavit attached to the sunmary judgnent notion, stated that
M . Hubacek had been permanently barred from providing tax
services and/or representing taxpayers before the IRS. In that
regard, petitioner was not prevented fromeither finding another
representative or representing hinself, as he did. Under these
circunstances, it was not an abuse of discretion to exclude M.
Hubacek fromrepresenting petitioner or receiving copies or

correspondence under a proffered power of attorney.



Face-t o- Face Meeti ng

Section 6320(a)(1l) requires the Secretary to give persons
liable to pay taxes a witten notice of the filing of an NFTL.
Section 6320(a)(3)(B) and (b)(1) provides that the notice shal
i nform such persons of the right to request a hearing in
respondent's Appeals Ofice. Section 6320(c) provides that an
Appeal s Ofice hearing generally shall be conducted consistently
with the procedures set forth in section 6330(c), (d), and (e).
The Appeals officer nust verify at the hearing that the
applicable | aws and adm ni strative procedures have been foll owed.
Sec. 6330(c)(1). At the hearing, the person agai nst whomthe
lien is filed may raise any relevant issues relating to the
unpaid tax or the lien, including appropriate spousal defenses,
chal l enges to the appropriateness of collection actions, and
collection alternatives. Sec. 6330(c)(2)(A). The person may
chal | enge the existence or anpunt of the underlying tax, however,
only if he did not receive any statutory notice of deficiency for
the tax liability or did not otherw se have an opportunity to
di spute the tax liability. Sec. 6330(c)(2)(B)

In the instant case, the record indicates that the only
i ssues petitioner raised throughout the section 6320
adm ni strative process and in his petition to this Court were
frivol ous and/or tax protester type argunents. W do not address

petitioner's frivolous argunents with sonber reasoning and
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copious citations of precedent, as to do so m ght suggest that
t hese argunents possess sone degree of colorable nerit. See

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

For exanple, petitioner contended that the NFTLs are
“counterfeited securities”. Likew se, he contended that the
Notice of Determ nation was fraudul ent because it does not carry
a proper nunber fromthe Ofice of Managenent and Budget.

Anmongst ot hers, he has al so raised the well-worn argunent that he
is not subject to or required to pay any inconme tax unless the
Comm ssioner or his agents can show hima statute that expressly
states that he is subject to tax.

To the extent petitioner conplains that he did not receive a
face-to-face hearing, this Court has held that it is neither
necessary nor productive to remand cases to an Appeals Ofice for
face-to-face hearings when a taxpayer raises only frivol ous

argunents. Lunsford v. Conmm ssioner, supra at 189.

The argunents or information expressed by petitioner in the
t el ephoni ¢ conference were, at best, superficial and did not go
to the nerits of the underlying 2001 tax liability. Instead and
true to form petitioner posed the well-worn protester sophistry
that he would gladly pay the tax if soneone could identify the
statute that nmakes himliable to pay. The only other matter

rai sed by petitioner was his request that the Appeals officer



- 9 -
provide himw th the underlying assessnment docunent(s) referenced
in the Form 4340 certification that had been sent to him

The Court has also reviewed all of the materials forwarded
to respondent by petitioner in connection wth the admnistrative
proceedi ng and, |ikew se, found themto contain “protester type”
and frivol ous argunents.

Petitioner did not make any justiciable argunents or present
any information that properly addressed the nerits of the
underlying tax liability,? the validity of the assessnment, or the
conduct of the proceeding or conpliance with section 6330
requi renents. Accordingly, the fact that petitioner was not
offered a face-to-face hearing was, in this instance, not an
abuse of discretion.

Appeals Oficer’s Authority

There is little need to dwell on petitioner’s argunent that
the adm nistrative proceedi ng was fl awed because respondent’s
representatives did not show that they were properly authorized
to represent the interests of the Secretary of the Treasury. To
the extent that petitioner’s argunent inplies that only the
Secretary of the Treasury could conduct a proper proceeding it is

frivol ous. In the context of whether there was an abuse of

2 Wth respect to the 2001 tax year, petitioner supplied the
Appeal s officer with an inconme tax return that had zeros in al
pertinent boxes. He did not show or explain why respondent’s
determ nation with respect to that year (for which petitioner had
not previously filed a return) was in error.
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di scretion or any neani ngful procedural flaw attributable to any
failure of respondent’s representative to prove to petitioner

that they were authorized, we find that factor to be irrel evant.

See Nestor v. Conm ssioner, 118 T.C 162, 166 (2002). This is

especially true in this case where petitioner’s argunents are
w t hout substance and where he failed to present any neani ngful
argunents or information bearing on the nerits of the underlying
tax liability or respondent’s collection efforts.
For m 4340

Petitioner argues that under section 6330 he is entitled to
the underlyi ng assessnment docunents and, ostensibly, that the
Form 4340 certification does not neet the statutory requirenents.
The Appeals officer used Fornms 4340, to verify the assessnents.
We have held that “it was not an abuse of discretion for the
Appeal s officer to use Forns 4340 for purposes of conmplying with

section 6330(c)(1).” Nestor v. Conm ssioner, supra at 166; see

al so Davis v. Conm ssioner, 115 T.C 35, 41 (2000); Lindsay V.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Gr. 2003).

Section 6330(c) (1) does not require the Appeals officer to
provi de taxpayers with a copy of a docunent verifying that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Section 301.6330-1(e)(1), Proced. & Adm n. Regs.,

requires that the Appeals officer obtain verification before
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i ssuing the determ nation, not that he or she provide it to the
taxpayer. Further, there is no |legal requirenment that the
Appeal s officer provide a taxpayer with copies of the del egations
of authority, assessment records, or other underlying docunents
mai nt ai ned by respondent with respect to a taxpayer’s account.

Nestor v. Conm ssioner, supra at 166. Accordi ngly, the Appeals

officer in this case sufficiently verified the 2001 tax
assessnments and was not required to provide nore.

The 2001 Tax Liability

A taxpayer may chal |l enge the exi stence or anmount of the
underlying tax, however, only if he did not receive any statutory
notice of deficiency for the tax liability or did not otherw se
have an opportunity to dispute the tax liability. Sec.
6330(c)(2)(B). Were the validity of the underlying tax
l[tability is properly in issue, the Court will review the matter
de novo. \Were the validity of the underlying tax i s not
properly in issue, however, the Court will reviewthe
Comm ssioner's adm nistrative determ nation for abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza

v. Conm ssioner, 114 T.C. at 181-182.

In this case petitioner was not entitled to contest the
underlying tax liability for 2001, the only year that this Court
has jurisdiction to consider. Even if petitioner had been

entitled to contest the underlying tax liability, other than
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protester argunents, he presented nothing nore than an incone tax
return with a zero in each pertinent box. Accordingly,
respondent’s notion for summary judgnent will be granted, and
petitioner’s cross-notion for summary judgnent will be deni ed.

Section 6673 Penalty

Respondent has requested that the Court inpose a penalty
under section 6673 on the ground that the argunents advanced by
petitioner to respondent and the Court are frivolous. Section
6673(a) (1) authorizes the Court to inpose a penalty not in excess
of $25,000 when it appears to the Court that, inter alia,
proceedi ngs have been instituted or maintained by the taxpayer
primarily for delay or that the position of the taxpayer in such

proceeding is frivolous or groundless. In Pierson v.

Commi ssioner, 115 T.C. 576, 581 (2000), we issued a warning

concerning the inposition of a penalty under section 6673(a)(1)
on those taxpayers abusing the protections afforded by sections
6320 and 6330 through the bringing of dilatory or frivolous lien
or levy actions. The Court has since repeatedly di sposed of
cases prem sed on argunents akin to those raised herein sumarily
and with inposition of the section 6673 penalty. See, e.g.,

Craig v. Comm ssioner, 119 T.C 252, 264-265 (2002) (and cases

cited therein).
Petitioner’s argunments in this case are frivol ous and

w t hout substance. He has taken nunmerous unrel ated | egal
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concepts, nost of which have been rejected by the courts, and
posed them as reasons why he is not conpelled to report or pay
Federal inconme tax. He has wasted the tinme and tied up the
resources of the Governnment with matters that are w t hout
substance or nerit. Accordingly, a $2,000 penalty under section
6673 will be inposed agai nst petitioner.?

To reflect the foregoing,

An appropriate order and

decision will be entered.

3 Petitioner is also involved in sonme manner in two ot her
cases, now pending before this Court. He is adnonished not to
continue presenting the sane frivolous argunents in those cases
or he may subject hinself to additional penalties under sec.
6673.



