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MVEMORANDUM OPI NI ON

VELLS, Judge: This case is before the Court on respondent’s
notion for summary judgnent pursuant to Rule 121.! The instant

proceedi ng arises froma petition for judicial review filed in

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.
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response to identical Notices of Determ nation Concerning
Col l ection Actions(s) Under Section 6320 and/or 6330 issued
separately to each petitioner. The issue to be decided is
whet her it was an abuse of discretion by respondent’s Ofice of
Appeals to reject an offer-in-conprom se frompetitioners because
of an alleged nomnee interest in a trust.

Backgr ound

The facts set forth bel ow are based upon exam nation of the
pl eadi ngs, novi ng papers, responses, and attachnents.

Petitioners are husband and wife (hereinafter referred to
individually as M. Dalton Jr. and Ms. Dalton) who resided in
Maine at the tinme of filing the petition. Before late 1997
petitioners lived and worked in Massachusetts; however, the
i nstant case centers on three parcels of inproved real property
| ocated of f Johnson Hi Il Road in Poland, Mine (hereinafter
referred to individually as lot 3, lot 4, and lot 5, respectively,
and collectively as lots 3, 4, and 5, or as the Pol and property).

Acquisition of Lots 3, 4, and 5

By deed dated Novenber 25, 1977, petitioners purchased |ot 4,
and the deed to ot 4 was recorded wth the appropriate county
regi stry on Novenber 28, 1977. Simlarly, by deed dated Novenber
24, 1980, petitioners purchased lot 3, and the deed to | ot 3 was

recorded on Decenmber 1, 1980. In connection with the latter
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transaction petitioners obtained a bank | oan which was secured by
a nortgage on lot 3. The nortgage was |ikew se recorded on
Decenber 1, 1980.

By deed dated January 13, 1983, petitioners conveyed |ot 3
and lot 4 to M. Dalton Jr.’s father, Arthur Dalton, Sr. (M.
Dalton Sr.).2 The deed recited that the transfer was nade for
consi deration of $1 and subject to the existing nortgage.
Petitioners and M. Dalton Sr. executed a notarized assignnment and
assunption agreenent dated April 1, 1983, reflecting the foregoing
transaction and M. Dalton Sr.’s assunption of the existing
nortgage. The underlying deed was recorded on May 2, 1983, and
t he Assignnment and Assunption Agreenent was recorded on August 16,
1985.

M. Dalton Sr. acquired |ot 5 by deed dated Septenber 24,
1984. The deed to lot 5 and a concom tant nortgage from M.
Dalton Sr. in favor of the seller were recorded on Cctober 23,
1984.

Creation of J & J Trust

On April 11, 1985, M. Dalton Sr. created the J & J Trust.
The underlying trust agreenent named M. Dalton Sr. as grantor and

trustee and designated his two grandsons, i.e., petitioners’

2 Al'though petitioners refer to this conveyance as occurring
during April of 1983, the copy of the notarized deed in the
record is dated Jan. 13, 1983. The discrepancy is not further
elucidated in the record but, in any event, has no materi al
i npact on the Court’s analysis of the pending notion.
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sons Jonat han and Jereny Dalton, as the beneficiaries. The trust
agreenent provided that M. Dalton Jr. would have the power to
desi gnat e and appoint a successor trustee. Either petitioner
could be a trustee. By deeds |ikew se dated April 11, 1985,

M. Dalton Sr. transferred title to lots 3, 4, and 5 to hinself as
trustee of the J & J Trust. The deed with respect to lot 3 stated
that the prem ses were conveyed subject to the 1980 nortgage given
by petitioners and assunmed by M. Dalton Sr. pursuant to the 1983
Assi gnnent and Assunption Agreenent. No other consideration was
recited. The three deeds were recorded on August 16, 1985.

Use of Lots 3, 4, and 5

As previously noted, before late 1997 petitioners |lived and
wor ked i n Massachusetts. From 1983 through 1990 petitioners
operated in Massachusetts a successful equi pnment busi ness that
they sold in 1991. A significant portion of the sale price was
deferred, and the buyer defaulted and ceased nmaki ng paynents
sonetinme during 1992 or 1993. Petitioners thereafter started a
bui |l di ng denolition business, Challenger Construction Corp.
working primarily for one or two devel opers in eastern
Massachusetts. An apparently related corporation, A & M Crane
Service, Inc., also seens to have been involved in the business,
but the exact nature of the relationship is unclear and

petitioners do not necessarily nmake a distinction between the two.
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Also during the early 1990s, petitioners’ son Jonathan began
a boat and jet-ski rental business in St. Martin, French West
I ndies. The business was destroyed by a hurricane during the fall
of 1993. Jonathan thereafter becane a Navy Seal and fromt hat
time used the address of the Pol and property as his domcile.
Jereny chose a career as an energency nedi cal technician and
resided in Massachusetts, but he al so made regul ar use of the
Pol and property.

On Septenber 18, 1993, M. Dalton Sr., as trustee of the
J & J Trust, and Ms. Dalton executed a $50, 000 nortgage in favor
of Key Bank of Maine, secured by lots 3 and 4. A $50, 000 hone
equity line of credit, i.e., loan, was thereby obtained. Both
i ndi vidual s signed as “nortgagor”, and contractual provisions
recited that the nortgagor, inter alia, promsed to “lawfully own
the Property”. Throughout the adm nistrative and judici al
processes pertaining to this case, petitioners have nmaintai ned and
explained that Ms. Dalton signed the nortgage as a concession to
and at the request of the bank, on account of concerns with
respect to M. Dalton Sr.’s advanced age. The funds were
apparently enployed by M. Dalton Sr. as trustee to assi st
Jonat han, his grandson and a trust beneficiary, with the Caribbean
rental business and/or its aftermath.

There is a house (the residence) on the Poland property which

was initially used as the summer hone of M. Dalton Sr. and his
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wife Beatrice Dalton (Ms. Dalton Sr.) and | ater becane their
retirement hone.® Petitioners and their sons visited M. Dalton
Jr.’ s parents and the Poland property. According to petitioners,
t he Pol and property and attendant nortgages were maintai ned and
supported before m d-1997 by M. Dalton Sr. and by contributions
fromfamly nmenbers, including petitioners, and the trust
mai nt ai ned a separate bank account for such funds.

During 1996 petitioners’ denolition business in Massachusetts
suffered a reversal. M. Dalton Jr. underestimted the cost of
performng a | arge job enploying a significant nunber of people.
At the sane tinme, the devel oper/custonmer on the project
encountered financial difficulty and defaulted on progress
paynments. Petitioners’ corporation(s) failed to pay w thhol di ng
taxes while awaiting paynment, using remaining funds in an effort
to keep enpl oyees together and conplete the job. The
devel oper/custoner, however, filed for bankruptcy, and
petitioners’ corporations were unable to continue business or to
pay obligations. Petitioners “lost al nost everything” in the
col l apse when a third-party | ender nade a claimon a guaranty by
petitioners of a working capital | oan to Chall enger Construction

Corp. The claimwas settled through the sale of petitioners’ hone

3 The record on this point is less than entirely clear, but
for purposes of this nmotion for summary judgnent, facts are
viewed in favor of the nonnoving party. See infra I.A
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in Massachusetts, a sale fromwhich all net proceeds were paid to
creditors.

After losing their hone in Massachusetts petitioners began
living in the residence, sharing occupancy with M. Dalton Jr.’s
parents. The joint |iving arrangenent was an oral agreenent
requiring petitioners to manage and nai ntain the Pol and property,
pay rent to cover overhead expenses such as nortgage debt service
and property taxes, and pay directly their costs of occupancy.

On August 11 and Septenber 29, 1997, the Internal Revenue
Service (IRS) recorded assessnents agai nst petitioners for trust
fund recovery penalties pursuant to section 6672 with respect to
enpl oynent taxes of Chall enger Construction Corp. and A & M Crane
Service, Inc., for the June 30 and Septenber 30, 1996, tax
peri ods, respectively. Those assessnents total ed $262, 163. 42.

On Septenber 13, 1999, M. Dalton Sr. died. Petitioners
continued to live in the residence and to care at the residence
for Ms. Dalton Sr., who suffered from advanced denentia and
Al zheimer’ s di sease, until she entered an assisted living facility
in 2004. By a docunent dated June 8, 2000, M. Dalton Jr
appointed Ms. Dalton’s brother Robert Pray as successor trustee
of the J & J Trust, and M. Pray formally accepted that
appointnment. M. Pray resides in Texas. M. Pray continued the
oral living arrangenent that petitioners had with the J & J Trust

for the Pol and property.



Adm nistrative Proceedi ngs

Meanwhi | e, on or about Decenber 9, 1999, petitioners
submitted to the IRS an offer-in-conprom se of $5,000 with respect
to, inter alia, the trust fund recovery penalties referenced
above. That offer was under consideration until rejected by
| etter dated August 30, 2001, on the principal ground that an
acceptabl e offer would need to include an alter ego interest in
the property of the J & J Trust, for a total offer of at |east
$240,576. Throughout the process, petitioners sought to supply
i nformati on and docunentation regardi ng i ncome, expenses, serious
health conditions, and | ack of enployability, and they disputed
| RS conclusions with regard to the J & J Trust.

By early to md-2001, M. Dalton Jr. and M. Pray had becone
aware that the J & J Trust had not since its formation filed
Federal inconme tax returns. At that time they nmet with
petitioners’ certified public accountant, Thomas B. Anthony, to
raise the issue of the J & J Trust’s tax returns. After |ooking
into the matter, M. Anthony prepared Fornms 1041, U.S. |Incone Tax
Return for Estates and Trusts, for the J & J Trust for taxable
years 1997 through 2000, a practice that has continued for
succeedi ng years. The returns were filed during or around Cctober
of 2001, reporting the rental incone frompetitioners and various

trust expenses.



- 9 -

By letter dated Cctober 1, 2001, petitioners submtted a
formal protest of the August 30, 2001, denial of their offer-in-
conprom se, requesting reconsideration by the IRS Ofice of
Appeal s. The requested revi ew conmmenced, and ongoi ng
comruni cati ons ensued, including an Appeal s hearing on QOctober 23,
2002, with respect to the substance of petitioners’ clains.
However, in a letter dated March 6, 2003, the IRS Ofice of
Appeal s provided witten notice that petitioners’ offer-in-
conprom se matter had to be closed. The letter explained that
review of admnistrative files had reveal ed that petitioners’
protest requesting an Appeals hearing had not been filed tinely.
The matter was effectively dism ssed, thereby allow ng further
collection activity, as appropriate.

On July 2 and 6, 2004, the IRS issued separately to each
petitioner a Final Notice of Intent To Levy and Notice of Your
Right to a Hearing pertaining to the previously assessed trust
fund recovery penalties and accrued interest. The bal ance due at
that time exceeded $400,000. |In response petitioners submtted a
Form 12153, Request for a Collection Due Process Hearing,
expressing their disagreenent. An extensive attachment chronicled
the history of petitioners’ personal circunmstances and tax
matters, summarizing their present situation as follows:

Since 1996, the taxpayers have been in contact with the

| RS regarding the satisfaction of this obligation.

M. Dalton is in his md 60's. He is totally disabl ed
as a result of workplace injuries suffered over tine and
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resulting arthritis. M. Dalton has suffered cardi ac

probl ens and has undergone open chest by-pass surgery.

M. Dalton has |imted enpl oynent options and has been

unable to work since 2000. Ms. Dalton is in her md-

60's. Until recently, Ms. Dalton has been the

caretaker for M. Daltons [sic] elderly nother who

suffers fromsenile denentia and ot her heal th probl ens.

Ms. Dalton has been and renai ns unenpl oyable. The

Dal t ons have not made enough noney in any year since

1999 to require the filing of federal tax returns.

There is no possibility that they will ever be able to

pay the accunul ated tax obligation.

The IRS O fice of Appeals collection hearing process was
conduct ed t hrough an ongoi ng exchange of correspondence and
tel ephone calls extending until |ate Septenber of 2006.
Petitioners’ objective throughout the process was to establish
their entitlenment to an offer-in-conprom se prem sed on their
ci rcunst ances of financial hardship. The proceeding centered on
whet her the Pol and property held by the J & J Trust should be
attributed to petitioners under a nom nee theory, as the
financial information and docunentation petitioners supplied
reflected their otherwise very limted resources. During the
process, an advisory opinion was sought and obtained fromthe IRS
O fice of Chief Counsel on the applicability of alter ego or
nom nee principles to petitioners’ situation. That opinion
consi dered various factors derived from Federal casel aw and
concluded that a nom nee relationship did exist between
petitioners and the J & J Trust. The docunent also included a
par agraph opining that a reachable interest in trust real estate

coul d be asserted against petitioners under a lien tracing theory,
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on the basis of their use of funds for nortgage paynents, taxes,
and ot her property expenses.

During consideration of their case petitioners suggested the
filing of a $10,000 offer-in-conprom se, on the basis of the
anount that they believed they could borrow fromtheir sons. No
such offer was submtted, however, after Appeals personnel advised
t hat because the anmount woul d not be acceptable, filing on the
basi s of that amount would be “futile”, given the trust interest.

On Cctober 24, 2006, the IRS Ofice of Appeals issued to each
petitioner the separate Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 underlying
this proceeding. |In those notices the IRS sustained |evy action
on the ground that no acceptable collection alternatives had been
submtted. Attachnments to the notices focused on, and expl ai ned
the determnations in ternms of, the need for any collection
alternative to incorporate equity in real estate held by a trust
Wi th respect to which petitioners stood in a nom nee relationship.
No nmention was nmade of the lien tracing theory.

Di scussi on

CGeneral Rul es

A.  Summary Judgnent

Rul e 121(a) allows a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of

the legal issues in controversy.” Rule 121(b) directs that a
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deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of |aw.”

The noving party bears the burden of denonstrating that no
genui ne issue of material fact exists and that the noving party is

entitled to judgnent as a matter of law.  Sundstrand Corp. v.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th CGr. 1994). Facts are viewed in the light nost favorable to
t he nonnoving party. 1d. However, where a notion for summary

j udgnment properly has been nade and supported, the opposing party
may not rest upon nere allegations or denials contained in that
party’ s pleadi ngs but nust by affidavits or otherw se set forth
specific facts show ng that there is a genuine issue for trial.
Rule 121(d).

B. Col |l ecti on Actions

As a general rule, section 6331(a) authorizes the
Comm ssioner to |levy upon all property and rights to property of a
person where there exists a failure on the part of such person to
pay any tax liability within 10 days after notice and demand for
paynment. Sections 6331(d) and 6330 set forth procedures generally
applicable to afford protections for persons in such |evy

situations. Section 6331(d) establishes the requirenent that the
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person be provided with at | east 30 days’ prior witten notice of
the Comm ssioner’s intent to | evy before collection may proceed.
Section 6330(a) forbids collection by levy until the person has
received notice of the opportunity for admnistrative review of
the matter in the formof a hearing before the IRS Ofice of
Appeal s. Section 6330(b) grants a person who makes such a request
the right to a fair hearing before an inpartial Appeals officer.

Section 6330(c) addresses the matters to be considered at the
heari ng:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirenment of investigation.--The appeals
officer shall at the hearing obtain verification
fromthe Secretary that the requirenents of any
applicable law or adm nistrative procedure have
been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to the
unpaid tax or the proposed | evy, including--

(1) appropriate spousal defenses;

(1i) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
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l[iability for any tax period if the person did
not receive any statutory notice of deficiency
for such tax liability or did not otherw se
have an opportunity to dispute such tax
liability.

Once the Appeals officer has issued a determ nation regarding
t he di sputed collection action, section 6330(d) allows the person
to seek review in the Tax Court.* 1In considering any relief from
the Comm ssioner’s determnation to which the person nay be
entitled, this Court has established the follow ng standard of
revi ew

where the validity of the underlying tax liability is

properly at issue, the Court will review the matter on a

de novo basis. However, where the validity of the

underlying tax liability is not properly at issue, the

Court wll review the Comm ssioner’s adm nistrative

determ nation for abuse of discretion. [Sego v.
Comm ssioner, 114 T.C. 604, 610 (2000).]

C. Ofers-in-Conpromse

Section 7122(a), as pertinent here, authorizes the
Comm ssioner to conprom se any civil case arising under the
internal revenue |laws. Regul ations promnul gated under section 7122
set forth three grounds for conpromse of a liability: (1) Doubt
as to liability, (2) doubt as to collectibility, or (3) pronotion
of effective tax admnistration. Sec. 301.7122-1(b), Proced. &

Adm n. Regs. Wth respect to the third-listed ground, a

* The Pension Protection Act of 2006, Pub. L. 109-280, sec.
855, 120 Stat. 1019, anmended sec. 6330(d)(1) to provide that for
determ nations made after Cct. 16, 2006, the Tax Court has
jurisdiction to review the Comm ssioner’s collection activity
regardl ess of the type of underlying tax involved.
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conprom se may be entered to pronote effective tax adm nistration
where: (1)(a) Collection of the full liability would cause
econom ¢ hardshi p; or (b) exceptional circunstances exi st such
that collection of the full liability would underm ne public
confidence that the tax |laws are being admnistered in a
fair and equitable manner; and (2) conprom se will not underm ne
conpliance by taxpayers wth the tax laws. Sec. 301.7122-1(b)(3),
Proced. & Adm n. Regs.

D. Nom nee Principl es

As not ed above, section 6331(a) generally authorizes
collection of tax by |levy against “all property and rights to
property” belonging to a person liable for the tax or on which
there is a lien for the paynment of such tax. It is well settled
that the foregoing provision ““is broad and reveals on its face
t hat Congress neant to reach every interest in property that a

t axpayer mght have.’” Drye v. United States, 528 U. S. 49, 56

(1999) (quoting United States v. Natl. Bank of Commerce, 472 U. S.

713, 719-720 (1985)). Such a lien or levy reaches, inter alia, to
property held by a third party if that third party is holding the
property as a nom nee or alter ego of the delinquent person.

G M Leasing Corp. v. United States, 429 U S. 338, 350-351 (1977);

Holman v. United States, 505 F.3d 1060, 1065 (10th Cr. 2007);

Spotts v. United States, 429 F.3d 248, 251 (6th G r. 2005).
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However, because the Federal levy statute “‘creates no
property rights but nerely attaches consequences, federally
defined, to rights created under state law ”, applicability of
nom nee principles to support levy turns on a two-part inquiry.

United States v. Natl. Bank of Commerce, supra at 722 (quoting

United States v. Bess, 357 U. S. 51, 55 (1958)); see also Drye v.

United States, supra at 58 (“We look initially to state lawto

determ ne what rights the * * * [person] has in the property the
Government seeks to reach, then to federal |aw to determ ne

whet her the taxpayer’s state-delineated rights qualify as
‘property’ or ‘rights to property’ within the conpass of the

federal tax lien legislation.”); Holman v. Comm ssioner, supra at

1067; Spotts v. United States, supra at 251

The first question is whether under State |aw the person held
an interest or rights in the property sought to be reached.

Hol nen v. Commi ssi oner, supra at 1067-1068; Spotts v. United

States, supra at 251; May v. A Parcel of Land, 458 F. Supp. 2d

1324, 1334-1335 (S.D. Ala. 2006), affd. sub nom My v. United

States, 100 AFTR 2d 2007-6602, 2007-2 USTC par. 50,799 (11th Grr.

2007); United States v. Krause, 386 Bankr. 785, 831 (Bankr. D

Kan. 2008). Upon an affirmative answer, the evaluation proceeds
to the second question of whether the IRS may reach the interest

under Federal nom nee principles. Holman v. Conmm ssioner, supra
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at 1067-1068; Spotts v. United States, supra at 251; May v. A

Parcel of Land, supra at 1334-1335; United States v. Krause, supra

at 831.

For purposes of the second inquiry, a relatively well-defined
body of Federal common | aw has evol ved. Case
jurisprudence has established a series of factors considered in
determ ni ng whet her an existing beneficial interest in property is
reachable to satisfy Federal tax liabilities under the theory that
the property is held by a nom nee of the delingquent
taxpayer. Commonly cited criteria include: (1) Wether no
consi deration or inadequate consideration was paid by the nom nee
for the property and/or whether the taxpayer expended personal
funds for the nom nee’ s acquisition; (2) whether property was
pl aced in the nomnee’'s nanme in anticipation of a suit or the
occurrence of liabilities; (3) whether a close personal or famly
relationship existed between the taxpayer and the nom nee; (4)
whet her the conveyance of the property was recorded; (5) whether
t he taxpayer retai ned possession of, continued to enjoy the
benefits of, and/or otherw se treated as his or her own the
transferred property; (6) whether the taxpayer after the transfer
paid costs related to nai ntenance of the property (such as
i nsurance, tax, or nortgage paynents); (7) whether, in the case of
a trust, there were sufficient internal controls in place with

respect to the managenent of the trust; and (8) whether, in the
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case of a trust, trust assets were used to pay the taxpayer’s

per sonal expenses. E.g., Holman v. Conm ssioner, supra at 1065

n.1l; Spotts v. United States, supra at 253 n.2; Loving Savi our

Church v. United States, 728 F.2d 1085, 1086 (8th G r. 1984);

May v. A Parcel of Land, supra at 1338; United States v. Dawes,

344 F. Supp. 2d 715, 721 (D. Kan. 2004), affd. 161 Fed. Appx. 742

(10th Cr. 2005); United States v. Krause, supra at 831. I n

exam ning the delineated factors, the overarching issue is
whet her and to what degree the person generally exercises control

over the nom nee and assets held thereby. E. g., May v. A Parcel

of Land, supra at 1338 (and cases cited thereat). As phrased in

one recent case: “The ultimate inquiry is whether the * * *
[ person] has engaged in a legal fiction by placing legal title to

property in the hands of a third party while actually retaining

some or all of the benefits of true ownership.” Holman v. United

States, supra at 1065.

Wth respect to the first inquiry, i.e., the State | aw
guestion, recent cases have clarified the centrality of finding a
State law interest as a condition precedent. Holnman v.

Commi ssi oner, supra at 1067, 1070 (vacating and remandi ng a case

seeking to enforce a nomnee tax lien for the IRS first to
establish that the person held a beneficial interest in the

property under State law); Spotts v. United States, supra at 251,

253-254 (vacating and remanding a grant of sunmary judgnent for
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the IRS in a case seeking renoval of a nom nee |ien because the
| ower court did not first consider whether the person had a

beneficial interest under State law); May v. A Parcel of Land,

supra at 1334-1335; United States v. Krause, supra at 831. I n

t hat connection, various theories have been used to support the
exi stence of an interest under State |aw, dependi ng upon the
jurisdiction and particular facts involved. Exanples include
resulting trust doctrines, constructive trust principles,

f raudul ent conveyance standards, and concepts drawn from State
jurisprudence on piercing the corporate veil. See, e.g., Holman

v. Conmm ssioner, supra at 1068 (and cases cited thereat); Spotts

v. United States, supra at 252-253; Criner v. Connmi ssioner, T.C

Menp. 2003-328; United States v. Evseroff, 92 AFTR 2d 2003-6987

(E.D.N. Y. 2003) (and cases cited therein); United States v.

Krause, supra at 831 (and cases cited thereat).

1. Analysis

Petitioners have not at any time throughout the
adm nistrative or judicial proceedings attenpted to chall enge
their underlying tax liabilities; i.e., the trust fund recovery
penal ties. Accordingly, we decide respondent’s notion for summary
j udgnent on the basis of whether respondent, as the
nmovi ng party, has proved that respondent’s O fice of Appeals did

not abuse its discretion in determning to proceed with collection
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and failing to accept petitioners’ offer-in-conprom se because it
did not take into account a nom nee interest allegedly

hel d by petitioners. Action constitutes an abuse of discretion
where the action is arbitrary, capricious, or wthout sound basis

in fact or law. Osen v. United States, 414 F.3d 144, 150 (1st

Cr. 2005); Wodral v. Conmm ssioner, 112 T.C 19, 23 (1999).

Thus, resolution of the instant notion will turn on whether, as a
matter of |aw, respondent has proved that respondent’s Ofice of
Appeal s did not abuse its discretion in determ ning that
petitioners held a nomnee interest in the J & J Trust and in
determ ning that the value of the Poland property nust be
incorporated in any offer-in-conprom se. Before turning to that
guestion, however, the Court will briefly address two prelimnary
matters raised by the parties’ subm ssions.

First, although those subm ssions are not well devel oped on
the point, the parties appear to advance conflicting views with
respect to the contours of the proper record for review and which
party is attenpting to exceed the bounds of the record. The basis
for the Court’s ruling bel ow, however, renders it unnecessary to
probe any such clains at this juncture.

Simlarly, in the instant notion, respondent asserts two
alternative grounds for determning that any offer-in-conprom se
woul d need to incorporate the value of the Pol and property.

Respondent advances the nom nee theory at sone |ength, then
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briefly resurrects the lien tracing theory. Nonethel ess, the
record of the hearing in respondent’s O fice of Appeals, however
construed, would seemto suggest that the alternative lien tracing
theory was not pursued by respondent’s O fice of Appeals and did
not forma basis for the discretion exercised in upholding the
collection action. Entries in respondent’s O fice of Appeals case
activity records chronicle the deliberative process transpiring
after receipt of the advisory opinion fromthe IRS Ofice of Chief
Counsel and note that after review of the opinion and “i ndependent
review of the facts”, the reviewng officer “would concur that
there is a nomnee issue”. The notes then go on to discuss the
nom nee factors and the manner in which the officer’s concl usions
on the nom nee issue were comruni cated to petitioners’
representative. In stark contrast stands the situation with
respect to the lien tracing theory. The advisory opinion stated,
concerning the lien tracing approach, that a transferee |ien would
exi st against the real estate “to the extent of the nortgage
paynments and ot her expenses paid by the Taxpayers.” Yet the
record is devoid of any indication that respondent’s O fice of
Appeal s attenpted to quantify those paynents or the resultant
equity as a basis for deemi ng $10,000 an insufficient offer, as
wel | as any neani ngful analysis of other |egal requirenents for
the lien tracing approach. The notices of determ nation and

attachnments are simlarly silent as to any lien tracing theory but
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state that “thorough, independent analysis of the facts and
circunstances as presented reveals that there is a nom nee
relationship that exists and that the equity in said real estate
needs to be considered”, with the discussions follow ng that
statenent highlighting the nom nee factors. Consequently, on the
present record, respondent’s O fice of Appeals would seem never to
have carried out the requisite analysis that would support
application of lien tracing and may have exercised any discretion
in that connection to decline pursuit of the tracing approach.
Regar dl ess, however, of what transpired admnistratively, it is
sufficient for the purposes of the instant notion to note that the
facts pertaining to the lien tracing theory have not been

devel oped to a point where we could grant summary judgnent for
respondent in that respect. Accordingly, we return to our

di scussi on of the nom nee issue.

In nmoving for summary judgnent respondent argues that the
adm nistrative record “not only conpletely discloses all of the
factors that * * * [respondent’s O fice of Appeals] considered in
making * * * [its] determ nation but also confirms that * * * [it]
did not omt any relevant factor required to nake such
determ nation.” Respondent then sets forth the factors derived
from Federal casel aw for eval uating nom nee status and sumrari zes
the findings of respondent’s Ofice of Appeals with respect to

those criteria. The underlying record of the hearing at
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respondent’s O fice of Appeals supports that respondent’s
determ nati ons were based on application of the Federal nom nee
factors.

While we do not disagree with respondent’s prem se that the
Federal inquiry is a critical conmponent in a nom nee anal ysis, we
are unable to agree with respondent’s determ nati ons because it
appears that respondent failed to nake the State |aw i nquiry.
There is no indication in the record that respondent’s Ofice of
Appeal s made any attenpt to assess the prelimnary requisite that
petitioners have an interest in the Poland property under State
law. Maine law is nowhere nentioned in the determ nations by
respondent’ s Appeal s officer.

Hence, we are unable to conclude, on the basis of the instant
record, that respondent’s O fice of Appeals commtted no
abuse of discretion in determning that petitioners held an
interest in the Maine property reachable by respondent under a
nom nee theory. |In general, courts hold that an abuse of
di scretion occurs if a decisionmaker’s ruling is based on an

erroneous view of the law. See, e.g., Cooter & Cell v. Hartmarx

Corp., 496 U. S. 384, 402 (1990); Abrans v. Interco, Inc., 719

F.2d 23, 28 (2d Gr. 1983); Freije v. Conmm ssioner, 125 T.C 14,

36-37 (2005); Kendricks v. Comm ssioner, 124 T.C 69, 75 (2005);

Swanson v. Conmi ssioner, 121 T.C. 111, 119 (2003). As previously

observed by this Court in the section 6330 context: *“Whether
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characterized as a review for abuse of discretion or as a
consideration ‘de novo' (of a question of law), we nust reject

erroneous views of the law.” Kendricks v. Conmni Ssi oner, supra

at 75.

Wth respect to the instant notion, the record fails to
establish that respondent’s Ofice of Appeals applied or even
considered the correct standard in evaluating petitioners’
interest in the Miine property. W are unable to conclude, on the
basis of the instant record, whether respondent nmade the requisite
State law inquiry in order to reach respondent’s determ nations
that petitioners held a nom nee interest in the Pol and property.

On the basis of the foregoing, respondent’s notion for
summary judgnent will be denied. W wll remand the instant case
to respondent’s O fice of Appeals in order for that office to
create a proper record as to whether asserting an interest in the
Pol and property is proper, taking into account both a State | aw
inquiry and a Federal factors analysis.

To reflect the foregoing,

An appropriate order

denyi ng respondent’s notion and

renandi ng the case will be

i ssued.



