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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GCEKE, Judge: Respondent denied petitioners’ request under
section 6404 for abatenment of interest on their Federal incone

tax deficiency for 1984. The issue for decision is whether

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at the tinme the petition was
filed, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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respondent’s denial was an abuse of discretion. Because we
bel i eve sone del ays were caused by the dilatory performance of
m ni sterial acts by respondent, we hold that it was an abuse of
discretion in part, and that petitioners are entitled to interest
abatenent for the periods: (1) Septenber 9, 1995, through March
31, 1996; and (2) April 1 through July 19, 1999.

FI NDI NGS OF FACT

Sonme of the facts are stipulated. The stipulation of facts
and the attached exhibits are incorporated herein by this
reference. At the tinme the petition was filed, petitioners
resided in Santa Paul a, California.

On their 1984 Federal inconme tax return, petitioners
reported a | oss on Schedul e E, Supplenental |nconme and Loss, of
$12,750, attributable to their investnent in a partnership called
South Bay Partners (South Bay). South Bay was a |limted partner
i n Redwood Associ ates (Redwood), one of 50 coal tax shelter
partnerships or joint ventures (Swanton prograns) created by

Nor man Swanton (M. Swanton).? |n 1972, M. Swanton cof ounded

2 Redwood and 18 ot her Swanton prograns were forned after
the enactnent of the Tax Equity and Fiscal Responsibility Act of
1982 (TEFRA), Pub. L. 97-248, secs. 402-407(a), 96 Stat. 648, and
are subject to the partnership rules of TEFRA. The remai ning 30
Swant on partnerships were forned before the enactnent of TEFRA
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the Swanton Corp., a Del aware corporation headquartered in New
York, which pronoted the Swanton prograns.?

On July 14, 1986, respondent issued a notice of beginning of
adm ni strative proceeding (NBAP) to South Bay with respect to his
exam nation of Redwood under the audit procedures of the Tax
Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L. 97-
248, secs. 402-407(a), 96 Stat. 648. As a result of the
exam nation of the Swanton prograns, respondent reconmended that
the Departnent of Justice (DQJ) crimnally prosecute M. Swanton
During the crimnal investigation, respondent suspended civil
action with respect to the Swanton prograns. Eventually, the
period of limtations for crimnal prosecution of M. Swanton
expired.*

On August 1, 1990, respondent issued a notice of final
partnership adm nistrative adjustnment (FPAA) to Redwood. On
Cct ober 26, 1990, Redwood filed a petition with this Court,
chal I engi ng respondent’ s determ nations in the FPAA

In May 1991, Miira Sullivan (Ms. Sullivan), an Internal

Revenue Service (IRS) attorney, was assigned to work on the

3 For a nore detailed discussion of the Swanton prograns,
see Kelley v. Conm ssioner, T.C Meno. 1993-495.

4 Respondent’s records of the Swanton prograns were
destroyed in the terrorist attack on the Wrld Trade Center on
Sept. 11, 2001. W have accepted uncontradicted testinony from
an Internal Revenue Service (IRS) attorney who worked on the
cases regarding certain details of the events surroundi ng the
litigation and settlenent of the Swanton prograns.
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Swanton prograns. In Septenber 1991, respondent and counsel
representing the TEFRA Swanton prograns reached a basis of
settlenment, but finalization of the settlement was deferred
pending the trial of the pre- TEFRA cases.

Two trials for the pre- TEFRA Swanton prograns were conducted
in the Tax Court, one in 1989 and the other in 1992. Smth v.

Commi ssioner, 92 T.C 1349 (1989); Kelley v. Comm ssioner, T.C

Meno. 1993-495. Respondent filed his final brief in the pre-
TEFRA Tax Court litigation on August 14, 1992.5 Negoti ations
regarding the terns of the settlenment of the TEFRA Swant on
prograns then restarted and continued until Septenber 1993. The
final terms of settlenment allowed the investors to deduct half
their cash investnents, and subjected themto increased interest
under section 6621(c).

In late 1993, Ms. Sullivan began working on the
i npl emrentation of the basis of settlenent for the TEFRA
partnerships. Al though other I RS enpl oyees hel ped her
occasionally, Ms. Sullivan was generally the only I RS enpl oyee
assigned to the task of inplenenting the basis of settlenent.
The settlenent required her to draft closing agreenents with

settl ement nunbers for each of the 37 Redwood partners, including

> The Tax Court docket entry sheet for Kelley v.
Comm ssi oner, supra, docket No. 34982-85, shows this date.
Respondent filed a notice of intent not to file a surrebuttal
brief on Sept. 30, 1992.
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South Bay. She was not required to draft closing agreenments for
petitioners or for the other investors beyond the Redwood partner
level. To calculate the settlenment nunbers, Ms. Sullivan relied
on i nvestnent records provided by the Swanton Corp. These
records stated each partner’s cash account, which included the
cash each partner had contributed and any distributions that each
partner had received. The records also |listed the tax years in
whi ch any contri butions or distributions had been nade. For each
cl osing agreenent, Ms. Sullivan had to divide the partner’s cash
account, as listed on the Swanton records, in half. The
resul ti ng nunber, which represented the partner’s allowable
deduction under the settlenent terns, was inserted into the
cl osi ng agreenent.

Ms. Sullivan sent out closing agreenents to Redwood’ s
counsel and tax matters partner (TMP) in February or March 1996.
In late 1997, Redwood’'s TMP notified Ms. Sullivan that the
i nvest ment anmounts on which she based the Redwood cal cul ati ons
were incorrect. After recal culating the Redwood nunbers, M.
Sullivan sent the final set of closing agreenents for Redwood’ s
partners to Redwood’s TMP and counsel during the first quarter of
1998. South Bay’'s TMP signed a closing agreenent with respect to
South Bay’'s tax liabilities on March 13, 1999. Respondent

count ersigned the closing agreenent on July 19, 1999.
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On February 9, 2000, respondent sent petitioners a letter
expl ai ning that the exam nation of Redwood had been conpl et ed.
There is no evidence in the record that respondent contacted
petitioners personally before this date regarding their 1984
taxable year. Wth the February 9, 2000, letter, respondent al so
sent petitioners Form 4549A-CG I ncone Tax Exam nation Changes
(notice of adjustnent), notifying petitioners that their 1984
t axabl e i ncone had been adjusted by $10,219. The adj ust nent
resulted in a deficiency of $3,912 for 1984. The notice of
adj ustment al so stated that petitioners owed $16, 390. 95 of
section 6621(c) interest. Respondent assessed the deficiency and
the interest on May 29, 2000. On June 7, 2000, petitioners paid
$20,302.95 toward their assessed liabilities.®

On Decenber 18, 2000, petitioners filed Form 843, Caimfor
Refund and Request for Abatenent, requesting abatenent of the
interest that had accrued from 1986 to 2000. On Novenber 29,
2001, respondent issued a notice of determ nation (notice) to
petitioners, denying in full their request for interest
abatenent. The notice states that the Appeals officer did not
find any errors or delays on respondent’s part to nerit the

abatenent of interest. The notice also states that respondent

6 Al'though the parties have stipulated that petitioners nmade
a $20, 302. 95 paynent on June 7, 2003, the Form 4340, Certificate
of Assessnents Paynents and Ot her Specified Matters, included in
the record as Exhibit 7-J shows that the paynent was credited to
petitioners’ account on June 7, 2000.
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was not authorized to abate the interest that accrued before
February 9, 2000, because respondent did not notify petitioners
of the deficiency in witing before that date.
Petitioners tinely filed a petition in this Court requesting
review of respondent’s determ nation to deny their request for
i nt erest abatenent.
OPI NI ON
As applicable to the year in question, section 6404(e)(1)(B)
provi des that the Conm ssioner may abate all or any part of an
assessnent of interest on any paynent of certain taxes to the
extent that any error or delay in such paynent is attributable to
an officer or enployee of the IRS “being erroneous or dilatory in
performng a mnisterial act”.” A mnisterial act is a
procedural or nmechanical act that does not involve the exercise
of judgment or discretion and that occurs during the processing
of a taxpayer’s case after all prerequisites to the act, such as
conferences and review by supervisors, have taken place. Lee v.

Commi ssioner, 113 T.C. 145, 150 (1999); see also sec. 301.6404-

2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163

(Aug. 13, 1987). Abatenent is avail able under section 6404(e)

" Congress anended sec. 6404(e) in 1996 to permt abatenent
of interest for “unreasonable” error or delay in performng a
mni sterial or “managerial” act. Taxpayer Bill of Rights 2, Pub.
L. 104-168, sec. 301(a), 110 Stat. 1457 (1996). That standard
applies only to tax years beginning after July 30, 1996, and thus
does not apply in the present case. 1d. sec. 301(c).
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only for periods after the IRS has contacted the taxpayer in
witing wwth respect to the deficiency or paynent. Sec.
6404(e)(1).

This Court may order abatenent of interest only when the
Comm ssi oner has abused his discretion in denying a taxpayer’s
request to abate interest. Sec. 6404(h). To show an abuse of
di scretion, a taxpayer nust prove that the Conm ssioner exercised
this discretion arbitrarily, capriciously, or wthout sound basis

in fact or law. Whodral v. Conm ssioner, 112 T.C 19, 23 (1999).

The Appeals officer denied petitioners’ request for
abatenent in part because the IRS did not notify them of the
Redwood audit until February 9, 2000, when the notice of
adj ustment was sent. Section 6404(e) |imts the Conm ssioner’s
authority to abate interest to periods after which the I RS has
contacted the taxpayer in witing about the deficiency or
paymnent .

TEFRA requires the Comm ssioner to notify certain partners
of the beginning and ending of a partnership audit. Sec.
6223(a). The Conm ssioner is not required to give notice to a
partner if the partnership has nore than 100 partners, and the
partner has less than a 1-percent profits interest. Sec.
6223(b)(1). In the case of an indirect partner owning an
interest in the partnership through a pass-thru entity that would

ot herwi se be entitled to notice, the Comm ssioner is required to
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give notice to such partner, in lieu of the pass-thru entity, if
the indirect partner’s name, address, and profits interest is
provi ded. Sec. 6223(c)(3). To trigger the Conm ssioner’s duty
to notify under section 6223(a), the nanes, addresses, and
profits interests of partners and indirect partners nust be
provided to the IRS in one of two ways. They nust be furnished
either on the tax return of the partnership being audited, or in
aletter tothe IRSthat fulfills the requirenents of section
301.6223(c)-1T, Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
6784 (Mar. 5, 1987). Sec. 6223(c). The IRS nmay use ot her
information that is available to it; however, it is not required
to “search its records” to obtain information not provi ded under
section 6223(c). Sec. 301.6223(c)-1T(f), Tenporary Proced. &
Adm n. Regs., supra.?

In this case, the IRS was required to, and did, notify South
Bay of the Redwood audit. Sec. 6223(a). Redwood s partnership
return woul d have indicated South Bay’s nanme, address, and
profits interest, and woul d al so have indicated that Redwood had
only 37 partners. There is no evidence in the record that the
Redwood partnership return would have nanmed South Bay’ s partners.
Al though the IRS could have discovered that information using its

own records, in this case it chose not to. As a result,

8The tenporary regulations were in effect for the year in
i ssue; the Comm ssioner published final regulations effective
Cct. 4, 2001. Sec. 301.6223(c)-1(g), Proced. & Adm n. Regs.
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petitioners were not entitled to receive personal notification by
the IRS of the Redwood audit.

| nstead, South Bay’'s TMP was required to notify petitioners
of the partnership |evel proceedings. Sec. 6223(g) and (h)(2).

The Appeal s officer concluded that because petitioners were
not entitled to personal notification until the notice of
adj ust nent was sent, they were not entitled to interest abatenent
under section 6404(e) before that date. However, the date the
NBAP was sent to South Bay shoul d be considered the date of
respondent’s first witten contact with petitioners for purposes

of section 6404(e). See Mekulsia v. Comm ssioner, T.C Meno.

2003-138. In this case, the Appeals officer did not apply this
requi renent correctly. Consequently, we will ook to the
specifics of petitioners’ case in order to decide whether they
are entitled to abatement of interest.

Petitioners argue that respondent abused his discretion in
denying their request for interest abatenent for the period July
14, 1986, through February 9, 2000. The table bel ow describes

the tine line in which the rel evant events occurred.



Activity Dat e
Petitioners file their 1984 Apr. 15, 1985
return
Pre- TEFRA test cases begin in 1989
Tax Court
Ms. Sullivan is assigned to May 1991

Swant on progr ams

Tentative basis of settlenent Sept. 1991
is reached for TEFRA
Swant on prograns

Respondent files last brief in Aug. 14, 1992
pre- TEFRA Swant on Tax Court
[itigation

Fi nal agreenent on terns of Sept. 1993

settlenent is reached

Ms. Sullivan sends cl osing February/ March 1996
agreenents to Redwood

Redwood’ s TMP and counsel End of 1997
inform M. Sullivan that
the conmputations for
Redwood wer e based on
i ncorrect investment

nunber s
Ms. Sullivan sends revised First quarter 1998
cl osing agreenents to
Redwood
South Bay’s TMP signs cl osing Mar. 13, 1999
agr eement
Respondent countersigns South July 19, 1999

Bay cl osi ng agreenent

Respondent issues notice of Feb. 9, 2000
adjustnment to petitioners



- 12 -
A July 14, 1986, Through May 8, 1992

W held in Beagles v. Commi ssioner, T.C. Menp. 2003-67, that

t he Conm ssioner was not erroneous or dilatory in performng a
mnisterial act with respect to the Swanton prograns between Apri
15, 1984, and May 8, 1992. W will briefly describe the events

t hat support this hol ding.

Respondent suspended his activity on the Swanton prograns
fromApril 1984 until the period of Iimtations for crimnal
prosecution of M. Swanton expired, because M. Swanton was being
crimnally investigated by the DOJ. W have previously held that
the delay of a civil matter until resolution of related crimnal

proceedi ngs is reasonable. Taylor v. Conm ssioner, 113 T.C 206,

212 (1999), affd. 9 Fed. Appx. 700 (9th Cr. 2001). After the
crimnal investigation of M. Swanton ended, litigation in this

Court for the pre- TEFRA Swanton prograns continued until Septenber

1992. See Smith v. Conm ssioner, 92 T.C. 1349 (1989); Kelley v.

Comm ssioner, T.C Meno. 1993-495. The nere passing of tine

during the litigation phase of a dispute does not establish an
error or delay by the Conmi ssioner in performng a mnisterial

act. Lee v. Comm ssioner, 113 T.C. at 150. W therefore

conclude, as this Court did in Beagles v. Comi SSioner, supra,

that it was not an abuse of discretion for respondent to deny
petitioners’ request for abatenent of interest for the period July

14, 1986, through May 8, 1992.
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Beagl es v. Conm ssioner, supra, does not provide us with

gui dance for periods after May 8, 1992, because in that case the
Comm ssioner granted interest abatenment to the taxpayer for the
period May 8, 1992, through April 15, 1999. W review the events
that occurred after May 8, 1992, to determ ne whet her respondent
abused hi s discretion.

B. May 9, 1992, Through Septenber 1993

From May 9 to August 14, 1992, respondent was involved in
l[itigation before this Court concerning the pre- TEFRA Swant on
prograns. |In accordance with our holding above, it was not an
abuse of discretion for respondent to deny interest abatenent for

that period. See Lee v. Conm ssioner, supra.

After the conpletion of the pre-TEFRA Tax Court litigation,
Ms. Sullivan negotiated with counsel for the TEFRA Swant on
prograns regarding the final ternms of settlement until Septenber
1993. The TEFRA Swanton settl enent work was added to Ms.
Sullivan’s normal casel oad. According to her testinony, because
she was not assisted by any other attorney, she could not finalize
the terns of settlenent while briefing the pre-TEFRA cases. The
settlenments could have been conpleted nore quickly if nore than
one person had regqularly been working on them Arguably,
respondent made a managerial error when he assigned only one
enpl oyee to handle the settlenent of all of the TEFRA

partnerships. This managerial decision contributed to the del ay
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in the resolution of petitioners’ case after the overal
settl ement was reached.

Under current |aw, section 6404(e) woul d authorize abatenent
of interest during periods in which the settlenent of the Redwood
case was set aside as a result of nmanagerial errors. However, the
| anguage added to section 6404(e) permtting the abatenent of
interest for unreasonable errors or delays in performng
manageri al acts applies only to tax years beginning after July 30,
1996, and thus does not apply in the present case. Taxpayer Bil
of Rights 2, Pub. L. 104-168, sec. 301(c), 110 Stat. 1452, 1457
(1996) .

For tax years prior to 1996, section 6404(e) allows interest
abatenent only for errors or delays by an officer or enployee of
the IRS in performng mnisterial acts. Respondent’s decision to
assign only one attorney to the Swanton TEFRA cases was not a
m nisterial act, because the decision required discretion and

judgnent. See Mekulsia v. Conmm ssioner, T.C Menp. 2003-138;

Beagl es v. Conmi ssioner, supra; Jacobs v. Conmm ssioner, T.C. Meno.

2000-123; sec. 301.6404-2T(b)(2), Exanples (4) and (5), Tenporary
Proced. & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987). The
settlenment negotiations that [asted until Septenber 1993 al so were
not mnisterial. So, through Septenber 1993, the delay was not

due to a mnisterial act. However, further analysis is necessary
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in order to determ ne whether any mnisterial errors by respondent
contributed to the subsequent delays in petitioners’ case.

C. Cctober 1993 Through March 1996

After the ternms of the settlenent were resol ved, respondent
had to identify each of the 37 Redwood partners, determ ne each
partner’s cash account, and divide each cash account in half to
arrive at the allowabl e deduction for each partner. Al of this
informati on was available to Ms. Sullivan on the records provided
by the Swanton Corp. The determ nation of the allowabl e anmunts
did not involve any tax conputation; it sinply involved taking
one-hal f of each partner’s cash account. The cl osing agreenent
| anguage had previously been agreed upon, and, therefore, the
preparation of each closing agreenent was a matter of inserting
t he amount all owabl e as a deduction. W therefore conclude that
Ms. Sullivan’s remaining tasks were mnisterial acts. See, e.g.,
sec. 301.6404-2T(b)(2), Exanple (2), Tenporary Proced. & Adm n.
Regs., supra.

G ven the nunber of investors involved in the settlenent,
there were many cl osi ng agreenents that needed to be prepared, but
the South Bay cl osing agreenment was not sent to Redwood until
February or March 1996, a period of 2-1/2 years after the terns of
settlement were agreed on.

This Court recently held that it was not a mnisterial error

for respondent to send out closing agreenents to a simlar Swanton
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partnership as |l ate as Septenber 9, 1995. Deverna V.

Comm ssioner, T.C Meno. 2004-80. In Deverna, we recognized that

because there were many Swanton investors, 2 years fromthe tine
of settlenent was an acceptable delay. Nevertheless, to prepare
cl osing agreenents, Ms. Sullivan was ultimately just taking
nunbers fromrecords that were available to her. The South Bay
cl osi ng agreenent was sent to Redwood in February or March 1996
Respondent has not adequately expl ained the additional 6-nonth
delay in sending out South Bay’'s cl osing agreenent. M.
Sullivan’s only explanation of the delay was that the Swanton

i nvestors were nunerous. Wthout a nore specific explanation of
the events that caused the additional 6-nonth delay past the tinme
the cl osing agreenents were sent out in Deverna, abatenent of
interest is appropriate for this additional 6-nonth period.
Therefore, it was an abuse of discretion to deny abatenent of
interest for the period Septenber 9, 1995, through March 31, 1996.
D. April 1, 1996, Through March 31, 1998

Ms. Sullivan sent the closing agreenents to Redwood by March
31, 1996. Sonetinme at the end of 1997, Redwood's TMP infornmed Ms.
Sull'ivan that the conmputations she had done for Redwood were based
on incorrect investnent figures. M. Sullivan testified that she
based her cal cul ations on records that the Swanton Corp. kept for
all the Swanton prograns. Redwood’ s investnent schedule differed

fromthose of the other Swanton prograns. The Swanton records do
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not reflect the difference, and this error in the records caused
Ms. Sullivan’s initial calculations to be inaccurate. She sent
the next set of closing agreenents to Redwood in the first quarter
of 1998. The delay caused by the m scal cul ati ons was the result
of a mutual m stake, not of a unilateral mnisterial error by
respondent. Therefore, petitioners are not entitled to interest
abatenment for the period April 1, 1996, through the tine
respondent sent the next set of closing agreenents.

Redwood’ s TMP notified Ms. Sullivan of the error in “late
1997”. Ms. Sullivan sent out the revised closing agreenents in
the first quarter of 1998. Petitioners have not established
speci fic days or even nonths during which these events occurred.
Wt hout nore details, we cannot neasure the tinme that passed
between |l ate 1997 and the date that the new cl osi ng agreenents
were sent out with any degree of exactness. Although it is
unfortunate that 2 years were | ost because of the mstake in
conput ati ons, we cannot find that petitioners are entitled to
i nterest abatenent for the period April 1, 1996, through March 31,
1998, because the use of the wong data was not solely
respondent’s error.

E. April 1, 1998, Through July 19, 1999

After the revised closing agreenents were sent to Redwood in
the first quarter of 1998, it took approximtely 1 year for South

Bay’'s TMP to sign South Bay' s cl osing agreenent, on March 13,
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1999. During this period, the delay appears to be the
responsibility of South Bay’s TMP. Nothing in the record
i ndicates otherwi se. Therefore, petitioners are not entitled to
abatenent of interest for the period April 1, 1998, through March
13, 1999.

After South Bay’s TMP signed the closing agreenent and sent
it back to respondent, respondent was required to countersign the
closing agreenent. The testinony concerning respondent’s receipt
of the executed closing agreenent is speculative. Taking into
account the date of execution, respondent likely received the

signed closing agreenent by the end of March. See Goettee v.

Comm ssioner, T.C Menp. 2003-43. Respondent drafted the cl osing

agreenents, which were very simlar to those used in all the
Swant on program settlenents. Respondent’s countersignature did
not require discretion and consequently was a mnisterial act.

See id. Respondent countersigned South Bay’'s cl osing agreenent on
July 19, 1999, 4 nonths after South Bay signed it. Respondent has
not adequately explained the specific events that occurred during
that period to cause the delay, or why abatenent of interest for

that period was denied. See, e.g., Jacobs v. Comm ssioner, T.C

Meno. 2000-123. In light of the facts of this case, we believe 3-
1/2 nonths was an unreasonable delay. Petitioners are entitled to
i nterest abatenent for respondent’s delay in countersigning the

cl osing agreenent, for the period April 1 through July 19, 1999.
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F. July 20, 1999, Through February 9, 2000

After the South Bay cl osing agreenent was countersigned,
respondent adjusted petitioners’ 1984 return according to the
terms of the closing agreenent and, on February 9, 2000, issued
petitioners the notice of adjustnent. Respondent followed regular
| RS procedures in the processing of petitioners’ notice of
adjustnent. Petitioners have not shown that respondent was
dilatory in performng a mnisterial act during this period. W
hold that it was not an abuse of discretion for respondent to deny
petitioners’ request for interest abatenent for the period July

20, 1999, through February 9, 2000.

Deci sion will be entered

under Rul e 155.




