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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition

for judicial review of a Notice of Determ nation Concerning
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Col l ection Action(s) Under Section 6320 and/or 6330.! The issue
for decision is whether respondent nmay proceed with collection by
| evy of petitioner’s 2000 corporate incone tax.
FI NDI NGS OF FACT

Sone of the facts have been stipulated by the parties. The
stipulations, with acconpanying exhibits, are incorporated herein
by this reference. At the tine the petition was filed
petitioner’s principal place of business was |ocated in Spokane,
Washi ngt on.

Petitioner is a professional corporation incorporated under
the state I aws of Washington, and is wholly owned by Peter Dahlin
(M. Dahlin), an attorney. For taxable year 2000, petitioner
filed Form 1120- X, Anended U. S. Corporation Incone Tax Return,
that reflected a tax liability of $1,463.

On Decenber 9, 2004, respondent mailed to petitioner a Final
Notice OF Intent To Levy And Notice O Your Right To A Hearing,
whi ch included, inter alia, petitioner’s 2000 corporate Federal
income tax. UWilizing Form 12153, Request for a Collection Due
Process Hearing, petitioner tinely requested a “CDP hearing face
to face with the hearing officer”, and stated its di sagreenent
with the assessnent and |levy of its corporate tax liability.

Petitioner also alleged m stakes in the conputation of tax due

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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and conpl ai ned about “the failure to send 4340 forns with 23C
dates” . ?

On March 11, 2005, the Appeals officer assigned to
petitioner’s case, Kathleen Derrick (Ms. Derrick), nmailed to
petitioner a letter entitled W Recei ved Your Request for A
Col I ection Due Process Hearing And W Need To Advi se You On
Procedures. The letter informed petitioner that the issues
petitioner raised in its Appeals hearing request on Form 12153
were frivolous or groundl ess. The letter provided:

Appeal s does not provide a face-to-face conference if
the only itens you wish to discuss are those nentioned
above. You may, however, have a tel ephone conference
or discuss with us by correspondence any rel evant
challenges to the filing of the notice of federal tax
lien or the proposed |evy.

* * * * *

If you are interested in receiving a face-to-face
conference, you nust be prepared to discuss issues

rel evant to paying your tax liability. These include,
for exanple, offering other ways to pay the taxes you
owe, such as an installnent agreenent or offer in
conprom se. The Internal Revenue Manuel determ nes
whet her Appeal s can accept your proposal. |If you w sh
to have a face-to-face conference, please wite nme
within 15 days fromthe date of this letter and
describe the legitimte issues you wll discuss.

The letter further provided that petitioner was scheduled for a
t el ephoni ¢ hearing on March 30, 2005, at 10 a.m Additionally,

the letter instructed petitioner to fill out Form 433-B,

2A “23C date” is the date on which the actual assessnent of
the tax liability was nade.
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Coll ection Information Statenent for Businesses, and return it by
March 28, 2005, so that collection options could be considered.
Ms. Derrick attached to the letter “literal transcripts” of
petitioner’s tax liability.

In response, petitioner mailed a letter, dated March 24,
2005, to Ms. Derrick, which provided that petitioner was
requesting a “face to face conference” and “The legitimate issues
we W sh to discuss are delay and issues of m shandling of this
matter.” A tel ephonic hearing was held on March 30, 2005. That
sane day Ms. Derrick mailed to petitioner a letter that requested
speci fic docunents and information that would facilitate the
Appeals Ofice’'s determ nation as to whether petitioner was
entitled to a face-to-face hearing. The letter requested, inter
alia, that petitioner conplete and return Form 433-B, a copy of
whi ch was attached, and explain with supporting docunentati on why
petitioner did “not owe a tax liability for the Form 1120 for the
tax year 2000.” The letter informed petitioner that if
Ms. Derrick did not receive the relevant information by April 13,
2005, ®* she woul d issue a notice of determ nation. As of Apri
18, 2005, petitioner had not provided the requested information.

On May 20, 2005, respondent nailed to petitioner the above-

nmenti oned Notice of Determ nation Concerning Collection Action(s)

3The letter actually stated the date as Apr. 13, 2004, which
was a typographical error as the letter was dated Mar. 30, 2005.



- 5 -

Under Section 6320 and/or 6330. The notice of determ nation
provided in pertinent part:

We advi sed that sonme of the issues raised in your

appeal were of a frivolous nature. W advised that

this was your opportunity to discuss why you believed

you did not owe the tax and/or why you could not pay

the tax liability. You advised that you believe you

wer e assessed additional tax because your election for

S-corporation status was denied. You stated that you

believed that the denial was in error and that the IRS

granted this status in 1999. Your representative

advi sed that you could not pay the tax because you had

received threats on your life.[Y You have not advised

as to how the alleged death threats have i npacted your

ability to pay the tax liability.
The notice of determi nation stated that petitioner did not
provi de the requested information and docunentation to Ms.
Derrick. It further provided that “Although a levy is intrusive,
you have not provided financial data that would all ow our office
to consider a viable collection alternative”. The Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, for taxable year 2000, attached as an exhibit to the
joint stipulation of facts in this case, was not obtained until

after the notice of determ nati on was i ssued. Petitioner filed a

‘M. Dahlin's former |egal assistant and office nanager
solicited a “hitman” to nmurder him Respondent objected, based
on relevancy, to the adm ssion into evidence of a newspaper
article that discussed the solicitation of first degree nurder by
M. Dahlin's fornmer enployee and the subsequent trial. See Fed.
R Evid. 401. The Court concludes that while the rel evancy of
the newspaper article is certainly limted, it neets the
threshold definition of relevant evidence and is adm ssible. The
Court wll give the article only such consideration as is
warranted by its pertinence to the Court’s analysis of the case.
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tinely petition, and a trial was held on June 13, 2006, in
Spokane, Washi ngton.®

OPI NI ON

CGeneral Rul es

Pursuant to section 6331(a), if a taxpayer liable to pay
taxes fails to do so within 10 days after notice and demand for
paynment, the Secretary is authorized to collect such tax by |evy
upon the taxpayer’s property. The Secretary is obliged to
provi de the taxpayer with 30 days’ advance notice of levy and to
include in the notice information regarding the admnistrative
appeal s available to the taxpayer. Sec. 6331(d)(2), (4).
Section 6330 el aborates on section 6331 and provides that upon a
tinmely request a taxpayer is entitled to a collection hearing
before the IRS Ofice of Appeals. Sec. 6330(a)(3)(B), (b)(1).

At the collection hearing, the taxpayer may rai se “any
relevant issue relating to the unpaid tax or the proposed |evy,”
i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and offers of collection
alternatives. Sec. 6330(c)(2)(A). The taxpayer nay not contest
the validity of the underlying tax liability unless the taxpayer

did not receive a notice of deficiency for such tax liability or

SAt trial, petitioner admtted that “we’re not chall enging
the deficiency, but we did want to get current information.”
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di d not otherw se have an opportunity to dispute the tax
liability. Sec. 6330(c)(2)(B)

In rendering a determ nation, the Appeals officer nust
verify that the requirenents of any applicable | aw and
adm ni strative procedure have been net. Also, the Appeals
of ficer nmust consider and weigh relevant issues relating to the
unpai d tax or proposed |evy, and “whet her any proposed coll ection
action bal ances the need for the efficient collection of taxes
with the legitimte concern of the person that any collection
action be no nore intrusive than necessary.” Sec. 6330(c)(3)(B)
and (C).

The taxpayer is entitled to appeal the determ nation of the
Appeals Ofice if it was made on or before October 16, 2006, to
the Tax Court or a U S. District Court, depending on the type of
tax at issue. Sec. 6330(d)(1).° Wiere the validity of the
underlying tax liability is properly at issue, the Court wll

review the matter de novo. Sego v. Commi ssioner, 114 T.C. 604,

610 (2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

The Court reviews any other adm nistrative determ nation
regardi ng the proposed |l evy action for an abuse of discretion.

Sego v. Conmmi ssioner, supra at 610; Goza v. Conm Ssi oner, supra

at 182.

SDet erm nations made after COct. 16, 2006, are appeal able
only to the Tax Court. See Pension Protection Act of 2006, Pub.
L. 109-280, sec. 855, 120 Stat. 1019.



1. Appeals Hearing

Petitioner contends that it was entitled to a face-to-face
heari ng because the regul ati ons promul gated under section 6330 so
provide. Section 301.6330-1(d)(2), QA-D7,” Proced. & Adm n.
Regs., provides:

QD7. If a taxpayer wants a face-to-face CDP hearing,
where will it be held?

A-D7. The taxpayer nmust be offered an opportunity for
a hearing at the Appeals office closest to taxpayer’s
residence or, in the case of a business taxpayer, the
taxpayer’s principal place of business. |If that is not
satisfactory to the taxpayer, the taxpayer will be

gi ven an opportunity for a hearing by correspondence or
by tel ephone. If that is not satisfactory to the

t axpayer, the Appeals officer or enployee will review
t he taxpayer’s request for a CDP hearing, the case
file, any other witten communications fromthe
taxpayer (including witten communications, if any,
submtted in connection wth the CDP hearing), and any
notes of any oral conmunications with the taxpayer or

t he taxpayer’s representative. Under such

ci rcunst ances, review of those docunents will
constitute the CDP hearing for the purposes of section
6330(b) .

‘Sec. 301.6330-1(d)(2), RA-D7, Proced. & Admi n. Regs., was
revised in regard to the provision of face-to-face Appeal s
hearings. Effective Nov. 16, 2006, it provides that “a taxpayer
who presents in the CDP hearing request relevant, non-frivol ous
reasons for disagreenent with the proposed levy will ordinarily
be offered an opportunity for a face-to-face conference at the
Appeal s office closest to taxpayer's residence.” See sec.
301.6330-1(d)(2), QA-D7, Proced. & Admi n. Regs. The revised
regul ati ons promul gated under sec. 6330 further provide that a
face-to-face hearing will not be provided “if the request for a
hearing or other taxpayer conmunication indicates that the
taxpayer wi shes only to raise irrelevant or frivolous issues”.
See sec. 301.6330-1(d)(2), Q%A-D8, Proced. & Adm n. Regs.
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However, this Court has held that once a taxpayer has been
gi ven a reasonabl e opportunity for a hearing but has failed to
avail hinself of that opportunity, then the Conmm ssioner may make
a determnation to proceed with collection based upon a revi ew of

the case file. See Lunsford v. Connmi ssioner, 117 T.C. 183, 189-

190 (2001); Carrillo v. Conm ssioner, T.C Meno. 2005-290.

“Thus, a face-to-face neeting is not invariably required.”

Carrillo v. Conm ssioner, supra;, see Wight v. Conm ssioner, T.C.

Meno. 2005-291; Gougler v. Commi ssioner, T.C. Menp. 2002-185.

In the instant case, Ms. Derrick provided petitioner an
opportunity to have a face-to-face hearing, provided that
petitioner submtted a witten explanation of the rel evant issues
to be discussed, Form 433-B, and other relevant docunentati on.
Petitioner’s witten explanation failed to raise any issues
rel evant to the underlying 2000 Federal corporate incone tax
liability or the collection of that tax liability, providing only
that “the legitimate i ssues we w sh to discuss are delay and
i ssues of mshandling of this matter”. Petitioner failed to
submt Form 433-B and the other requested docunentation. The
Court concludes that petitioner was afforded a reasonabl e
opportunity for a face-to-face hearing but failed to avail itself
of that opportunity.

At trial, petitioner was afforded an opportunity to

identify any legitimate issues it wi shed to raise that could
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warrant further consideration of the nmerits of its case by the
Appeals Ofice or this Court. Petitioner focused its argunment on
the fact that it was not provided a face-to-face hearing, nor
Form 4340 wwth a 23C date prior to the issuance of the notice of
determ nation, as requested. The Court concludes that al
pertinent issues relating to the underlying corporate tax
l[tability and the propriety of the collection determ nation can
be deci ded based on the present record.

[11. Standard of Revi ew

At issue in this case is respondent’s right to coll ect
petitioner’s self-determned tax liability for 2000 (i.e., the
anount set forth on petitioner’s filed 2000 Form 1120-X). A
taxpayer’s challenge to his self-determned tax liability at an
Appeal s Ofice hearing constitutes a perm ssible challenge to the

underlying tax liability under section 6330(c)(2)(B). Montgonery

v. Comm ssioner, 122 T.C. 1, 9 (2004). Petitioner contends that

this Court should review the instant case de novo, stating: “The
Petitioner filed the 1120 tax return and self-assessed the tax

wi thout any judicial determ nation.” However, petitioner is not
di sputing the accuracy of its self-determned tax liability. See
supra note 4. Instead, petitioner argues that it should have had
a face-to-face hearing, wth which the Court has already

indicated its disagreenent, and, as di scussed and addressed
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bel ow, that it should have been provided with a Form 4340 t hat
contai ned a 23C date.

It appears that petitioner’s claimdoes not require a
determ nati on under section 6330(c)(2)(B) relating to the
exi stence or anount of the underlying tax liability entitled to
de novo review, but rather it requires a section 6330(c)(2)(A)
determ nation relating to an “unpaid tax” subject to review for
abuse of discretion.® Accordingly, the Court will reviewthe
adm ni strative record of the levy for an abuse of discretion.?®
An abuse of discretion has occurred if the “Conm ssioner
exercised * * * [his] discretion arbitrarily, capriciously, or

wi t hout sound basis in fact or law.” Wuodral v. Comm Ssi oner,

112 T.C. 19, 23 (1999).
Federal tax assessnents are formally recorded on a record of

assessnent in accordance with section 6203. The Conmm ssioner is

not required to use Form 23C in maki ng an assessnent. Roberts v.

Conmi ssi oner, 118 T.C. 365, 371 (2002), affd. 329 F.3d 1224 (11th

Cr. 2003). Furthernore, section 6330(c) (1) mandates neither

8Petiti oner expressed concern with the cal cul ati on of
interest on its Federal corporate incone tax. The Court notes
that its authority to redetermne interest, pursuant to sec. 7481
and Rule 261, is based on a chronol ogy that places the resolution
of unpaid interest on a deficiency after the entry of decision.
Accordingly, the Court lacks jurisdiction to redeterm ne interest
at this tine.

The Court notes that it would al so sustain respondent’s
determ nation to proceed with collection action even under a de
novo standard of review
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that the Appeals officer rely on a particular docunent in
satisfying the verification requirenment nor that the Appeals
officer actually give the taxpayer a copy of the verification

upon which he or she relied. Craig v. Conm ssioner, 119 T.C

252, 262 (2002); Nestor v. Conm ssioner, 118 T.C 162, 166

(2002).
A Form 4340, for instance, constitutes presunptive evidence
that a tax has been validly assessed pursuant to section 6203.

Davis v. Comm ssioner, 115 T.C. 35, 40 (2000) (and cases cited

thereat). Consequently, absent a show ng by the taxpayer of sone
irregularity in the assessnent procedure that would raise a
guestion about the validity of the assessnents, a Form 4340
reflecting that tax liabilities were assessed and renmai n unpaid
is sufficient to support collection under section 6330. 1d. at
40-41. This Court has specifically held that it is not an abuse
of discretion for an Appeals officer to rely on Form 4340 to

conply with section 6330(c)(1). Nestor v. Conm Ssioner, supra;

Davis v. Conmm ssioner, supra at 41. Simlarly, it is not an

abuse of discretion for an Appeals officer to rely on a conputer
transcript of account to conmply with section 6330(c)(1).

Schr oeder v. Commi ssioner, T.C Meno. 2002-190; Mann v.

Conmi ssioner, T.C Meno. 2002-48.

Ms. Derrick relied on conputer transcripts of petitioner’s

account in verifying that all applicable |law and adm nistrative
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procedures had been net, which is not an abuse of discretion.
The record now contains Form 4340 for taxable year 2000, which
i ndi cates that an assessnment was made for 2000 and that taxes
remai n unpaid. Petitioner has cited no irregularities that would
cast doubt on the pertinent liability information recorded on
For m 4340.

In addition to the specific dictates of section 6330, the
Secretary, upon request, is directed to furnish to the taxpayer a
copy of pertinent parts of the record of assessnent setting forth
the taxpayer’s nane, the date of assessnent, the character of the
liability assessed, the taxable period, if applicable, and the
amount s assessed. Sec. 6203; sec. 301.6203-1, Proced. & Adm n.
Regs. A taxpayer receiving a copy of Form 4340 has been provi ded
with all the docunentation to which he or she is entitled under
section 6203 and section 301.6203-1, Proced. & Adm n. Regs.

Roberts v. Conm ssioner, supra at 370 n.7. This Court has

i kewi se upheld collection actions where taxpayers were provided
with literal transcripts of account (so-called MFTRAX). See

Frank v. Comm ssioner, T.C Mno. 2003-88; Swann v. Conm ssi oner,

T.C. Meno. 2003-70. Ms. Derrick mailed to petitioner literal
transcripts prior to the tel ephonic hearing, and petitioner was
provi ded with Form 4340 subsequent to the tel ephonic hearing and

i ssuance of the notice of determnation, but prior to trial.
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Petitioner argues, relying on Huff v. United States, 10 F.3d

1440 (9th G r. 1993), that if requested, section 6203 requires
copies of Fornms 4340 with 23C dates to be given to the

t axpayer.!® However, Huff v. United States, supra at 1446, held

t hat

G ven the defect in the Fornms 4340 [l ack of 23C date on
M. Huff’s Form 4340] and the fact that the record
contains no evidence indicating that the Huffs received
copies of their assessnents pursuant to their request
under section 6203, we conclude there are genui ne

i ssues of material fact as to whether the IRS has
conplied with the requirenents of section 6203.

The court in Huff v. United States, supra, did not mandate that

Form 4340 nmust be furnished to all taxpayers who so request it in
order for section 6203 to be satisfied. Instead, it found that
there were genuine issues of material fact as to whether section
6203 was satisfied in that particular case, due to one Form 4340
| acking a 23C date and the Comm ssioner’s failing to provide
request ed assessnents to the taxpayers. Petitioner’s reliance on

Huff v. United States, supra, is msplaced. Accordingly, this

Court concludes that section 6203 was satisfied in the instant
case and respondent did not abuse his discretion by providing

petitioner with conputer-generated transcripts instead of

pyrsuant to Gol sen v. Conmi ssioner, 54 T.C. 742, 757
(1970), affd. 445 F.2d 985 (10th Cr. 1971), this Court will
follow the precedent established in the court to which an appeal
would lie. Appeal in the instant case would nornally |ie, absent
stipulation to the contrary, with the Court of Appeals for the
Ninth Crcuit.
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Form 4340. The Court sustains respondent’s determnation to
proceed with collection by |evy.

The Court has considered all of the petitioner’s
contentions, argunents, requests, and statenents. To the extent
not di scussed herein, the Court concludes that they are
meritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




