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GOLDBERG, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax of $3,630 for the taxable year 2002.
The issue for decision is whether petitioners are entitled
to cl ai m dependency exenption deductions for David B. D Anours,
Jr., ND, and BD.!

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Feeding H Ils, Massachusetts, on the date the petition was filed
in this case.

On August 22, 1981, petitioner David B. D Anoburs
(petitioner) and Teresa Marie Pond (Ms. Pond), petitioner’s
former wwfe, were married in Southw ck, Massachusetts. During
the marriage, petitioner and Ms. Pond had three children: David
B. D Amours, Jr., born in 1981, ND, born in 1987, and BD, born
in 1990. Petitioner and Ms. Pond were divorced in 1998.°2

Petitioner and Ms. Pond s divorce was granted on March 12,
1998, by a Judgnent of Divorce Nisi. A Marital Separation
Agreenent (separation agreenent), which was incorporated into

t he Judgnent of Divorce N si, was signed by petitioner and M.

The Court uses only the mnor children's initials.

2After his divorce from M. Pond, petitioner married
petitioner Sharon J. D Amours on COct. 9, 1999.
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Pond on March 12, 1998. The separation agreenent states, in
pertinent part, as follows:

Article |

THE PARTI ES

a. This Agreenent is made this 12th day of March
1998 by and between TERESA D AMOURS [ Ms. Pond], who resides
at 1393 Pi per Road, West Springfield, Mssachusetts,
(hereinafter called the Wfe), and DAVID D AMOURS
[ petitioner], who resides at 717 Col | ege H ghway,
Sout hwi ck, Massachusetts (hereinafter called the Husband).
Al references in the within Agreement to “parties” shal
mean the above-named Husband and W fe.

ARTICLE 11

RECI TALS

A The Husband and Wfe were married at Springfield,
Massachusetts on August 22, 1981.

B. There are presently three (3) m nor children of
the marriage who are living and dependent upon the
parties for support and mai ntenance, whose nanes and
dates of birth are as foll ows:

David B. D Amours, Jr. * * * [born in 1981]

* * * * * * *

[ ND, born in 1987]
[ BD, born in 1990]

Al references in the within Agreenent to children shal
mean the above-named m nor chil dren.

* * * * * * *

NOW THEREFORE, | N CONSI DERATI ON OF THE MJTUAL
PROM SES, AGREEMENTS AND COVENANTS HEREI NAFTER CONTAI NED
THE HUSBAND AND W FE MUTUALLY ACGREE AS FOLLOWS:

* * * * * * *



13. CUSTODY OF THE CHI LDREN - The parties agree that
they will share joint |egal custody of the children, and
wi Il consult each other prior to making any maj or decision
concerning each child s nedical care, religious upbringing,
education, extracurricular activities and travel. The
children will nmake their home with the Wfe and the Wfe
shal | have physical custody of the children.

* * * * * * *

14. VISITS WTH THE CHI LDREN - The Husband shal |l have
the right and opportunity to visit with the children at al
reasonabl e tines.

15. SUPPORT OF THE CHI LDREN - The Husband shal |l pay
to the Wfe weekly by wage assignment the sum of $360 as
child support in accordance with the child support
gui del i nes pronul gated by the Comonweal t h of
Massachusetts. This provision is subject to nodification
i n accordance with applicable Massachusetts | aw.

16. CHH LDREN AS DEPENDENTS FOR | NCOME TAX PURPCSES -
The Wfe shall not claimor consider the children as her
dependents for the purpose of filing her annual Federal or
State incone taxes for any cal endar year. The Wfe shall
execute all docunents which the Husband deens necessary to
enable himto so claimthe children.

However, at such tinme as the Wfe has earned in excess
of $20,000 in any cal endar year, she may claimone child as
her dependent for the purpose of filing her annual tax
forms, and the Husband shall execute all docunents
necessary to enable the Wfe to claimthe child as her
dependent .

17. MEDI CAL | NSURANCE AND EXPENSES - The Husband
shall maintain in full force and effect his present nedical
i nsurance policy for the benefit of the children until such
time as each child is emanci pated and for the benefit of
the Wfe, to the extent permtted by his nedical insurance
plan, as he is able to do so at no additional cost.

The parties agree to share equally the paynent of any
uni nsured nedi cal, dental, orthodontic, optonetric,
prescription medicines and nental health care expenses for
the m nor children.



Soneti me between 1998 and 2002, Ms. Pond remarried. During
t axabl e year 2002, Ms. Pond, ND, BD, and David B. D Anours, Jr.,
lived with her husband and his three children froma previous
marriage. During taxable year 2002, Ms. Pond was the parent
w th physical custody of the two m nor children ND and BD
During the year in issue, the two mnor children and David B
D Amours, Jr., visited petitioner and sonetines stayed overni ght
with petitioner; however, there was no regul ar schedul e of
visitation times. The two mnor children and David B. D Anmours,
Jr., resided with Ms. Pond for nore than one-half of the taxable
year 2002.

David B. D Anpburs, Jr., attained the age of 21 prior to the
end of taxable year 2002. During taxable year 2002, David B
D Anours, Jr., was not enrolled in any educati onal courses and
did not attend any educational institution.

During the year in issue, Ms. Pond was enpl oyed by Costco
Whol esal e. Costco Whol esal e issued to Ms. Pond a Form W2, Wage
and Tax Statenent, which refl ected wages earned of $29, 326. 24.

On or about April 15, 2003, petitioners filed their Form
1040, U.S. Individual Incone Tax Return, for the 2002 taxable
year. Petitioners did not attach a Form 8332, Release of Caim
to Exenption for Child of Divorced of Separated Parents, or any
statenent, waiver, or declaration conformng to the substance of

Form 8332 to their 2002 Federal incone tax return. Ms. Pond did
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not sign a Form 8332 or any statenment or waiver stating that she
was releasing her claimto the exenptions for ND and BD. In
their 2002 return, petitioners clained exenption deductions for
David B. D Anours, Jr., ND, and BD.

Respondent di sal |l owed the cl ai ned exenpti on deductions for
David B. D Anmours, Jr., ND, and BD. Accordingly, respondent
issued to petitioners a notice of deficiency determning a
deficiency of $3,630 in petitioners’ 2002 Federal incone tax.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that “The burden of proof shall be
upon the petitioner”. In certain circunstances, however, if the
t axpayer introduces credi ble evidence with respect to any
factual issue relevant to ascertaining the proper tax liability,
section 7491 pl aces the burden of proof on the Conm ssioner.

Sec. 7491(a)(1l); Rule 142(a)(2). Credible evidence is “‘the
quality of evidence which, after critical analysis, * * * [a]
court would find sufficient * * * to base a decision on the

issue if no contrary evidence were submtted ”.% Baker v.

W interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
(continued. . .)




-7 -

Comm ssioner, 122 T.C 143, 168 (2004) (quoting H gbee v.

Conm ssioner, 116 T.C 438, 442 (2001)). Section 7491(a)(1)

applies only if the taxpayer conplies with substantiation
requi renents, maintains all required records, and cooperates
w th reasonabl e requests by the Comm ssioner for w tnesses,
i nformati on, docunents, neetings, and interviews. Sec.
7491(a)(2). Al though neither party alleges the applicability of
section 7491(a), we conclude that the burden of proof has not
shifted to respondent with respect to the issue in the present
case.

Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conmmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

1. ND and BD

Section 151(a) authorizes deductions for the exenptions
provi ded by that section. |In particular, section 151(c)(1)
provi des an exenption for each of a taxpayer’s dependents, as
defined in section 152, who is a child of the taxpayer and who
has not reached the age of 19 by the close of the taxable year.

Sec. 151(c)(1)(B).

3(...continued)
Commi ssioner, T.C Meno. 2004-199.
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Section 152(a)(1) defines the term “dependent” to include a
taxpayer’s child, provided that nore than half of the child s
support was received fromthe taxpayer or is treated under
section 152(e) as received fromthe taxpayer.

In the case of a child of divorced parents, section
152(e) (1) provides as a general rule that the child shall be
treated as receiving over half of his or her support fromthe
custodi al parent. Section 1.152-4(b), Incone Tax Regs.,
provi des that custody “will be determ ned by the terns of the
nost recent decree of divorce” if there is one in effect.

Thus, in the present case, because Ms. Pond had | egal
custody as well as physical custody of ND and BD t hroughout
2002, she was the custodial parent in 2002, and petitioner was
t he noncust odi al parent.

Section 152(e)(2) provides an exception to the general rule
of section 152(e)(1). Pursuant to that exception, the child
shall be treated as receiving nore than half of his or her
support fromthe noncustodial parent if:

(A) the custodial parent signs a witten declaration

(in such manner and formas the Secretary may by

regul ati ons prescribe) that such custodial parent will not

cl ai msuch child as a dependent for any taxable year

begi nning in such cal endar year, and

(B) the noncustodial parent attaches such witten

declaration to the noncustodial parent’s return for the
t axabl e year begi nning during such cal endar year.
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See sec. 1.152-4T(a), QRA-3, Tenporary Incone Tax Regs., 49 Fed.
Reg. 34459 (Aug. 31, 1984).

The declaration required by section 152(e)(2)(A) nust be
made either on Form 8332 or on a statenent conformng to the

subst ance of that form Id.; accord MIller v. Conm ssioner, 114

T.C. 184, 189 (2000), affd. sub nom Lovejoy v. Conm SSioner,

293 F.3d 1208 (10th Cr. 2002). To neet the requirenents of
section 152(e)(2), the witten declaration, if not nmade on the
official formprovided by the Internal Revenue Service (IRS)
“shall conformto the substance of such form” Sec. 1.152-
4T(a), QA-3, Tenporary Inconme Tax Regs., supra. The form
provided by the IRS, Form 8332, calls for the foll ow ng
information: (1) The nanme of the child or children for whom an
exenption claimis released; (2) the applicable tax year or
years for which the clains are rel eased; (3) the custodi al
parent’s signature and the date of signature; (4) the custodi al
parent’s Social Security nunber; (5) the noncustodial parent’s
nanme; and (6) the noncustodial parent’s Social Security nunber.
“The exenption may be released for a single year, for a nunber
of specified years (for exanple, alternate years), or for al
future years, as specified in the declaration.” Sec. 1.152-
4T(a), Q%A-4, Tenporary Incone Tax Regs., 49 Fed. Reg. 34459

(Aug. 31, 1984).
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In the present case, Ms. Pond, as the custodial parent, did
not sign a Form 8332 or any witten declaration or statenent
agreeing not to claimthe exenptions for ND and BD, and no such
form declaration, or statement was attached to petitioners’
return for the year in issue.

However, petitioner argues that the separation agreenent in
t he Judgnent of Divorce N si, which ended his marriage with M.
Pond, by its ternms grants himthe right to claimND and BD as
dependents for Federal and State inconme tax purposes.

We note that even if the provision of the separation
agreenent regardi ng dependency exenptions is controlling in this
case, Ms. Pond would be entitled to one dependency exenption due
to the fact that she earned in excess of $20,000 in the taxable
year 2002.

Al t hough the separation agreenent, by and through its own
terms, provides that petitioner is entitled to a dependency
exenption for one of the clainmed m nor dependents, it is well
settled that State courts by their decisions cannot determ ne

i ssues of Federal tax law. See Conm ssioner v. Tower, 327 U S

280 (1946); Kenfield v. United States, 783 F.2d 966 (10th Cr

1986); Neal v. Comm ssioner, T.C Menp. 1999-97; N eto v.

Conmi ssioner, T.C. Menp. 1992-296.

W find that the separation agreenent, in the present case,

does not “conformto the substance” of Form 8332. See sec.
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152(e)(2); see also sec. 1.152-4T(a), Q&A-3, Tenporary | ncone
Tax Regs., supra. Further, the separation agreenment was not
attached to petitioners’ 2002 Federal incone tax return.

Unfortunately, regardless of what is stated in the
separation agreenent, the lawis clear that petitioner is
entitled to the child dependency exenption for one of the m nor
children in 2002 only if he conplied with the provisions of
section 152(e)(2). Petitioner has failed in this regard. It
follows, therefore, that the exception set forth in section
152(e)(2) does not apply and that the general rule of section
152(e) (1) does apply. Accordingly, petitioners are not entitled
to deduct dependency exenptions for ND and BD for taxable year

2002. Sec. 152(e)(1); MIller v. Conmm ssioner, supra.

2. David B. D Anburs, Jr.

David B. D Anpburs, Jr., attained the age of 21 prior to the
end of taxable year 2002. During taxable year 2002, David B
D Anours, Jr., was not enrolled in any educati onal courses and
did not attend any educational institution.

If a child has reached the age of majority and is
consi dered emanci pat ed under the | aws of the Comonweal t h of
Massachusetts, neither parent will be considered to have
“custody” of that child wthin the neaning of section

152(e)(1)(B). Ferguson v. Comm ssioner, T.C Meno. 1994-114;

see Kaechele v. Conmi ssioner, T.C. Menp. 1992-457. A child




- 12 -
reaches the age of mgjority in Massachusetts at 18 years of age.
Mass. Ann. Laws ch. 231, sec. 85P (LexisNexis 2000). Once a
child is considered emanci pated under State |aw, section
152(e) (1) is inapplicable, and the general rule of section
152(a) is controlling.

As previously stated, section 152(a)(1l) defines the term
“dependent” to include a taxpayer’s child, provided that nore
than half of the child s support was received fromthe taxpayer.
“Support” includes “food, shelter, clothing, nedical and dental
care, education, and the like.” Sec. 1.152-1(a)(2)(i), Incone
Tax Regs.

The Court notes that to claimDbDavid B. D Amours, Jr., as a
dependent, petitioners would have al so had to show that David B
D Amours, Jr.’s, gross inconme for the 2002 cal endar year was
| ess than the exenption amount of $3,000. Sec. 151(c)(1). As
shown below, we find that petitioner has not carried his burden
of proof in showng either the total support for David B
D Amours, Jr., for taxable year 2002 or that he provided over
one-half of that support as required under section 152(a);
t herefore, we need not, and do not, decide whether David B
D Amours, Jr.’s gross incone for the 2002 cal endar year was |ess
t han t he exenption anount of $3, 000.

I n determ ni ng whether an individual received nore than

one-half of his or her support fromthe taxpayer, there shall be
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taken into account the amount of support received fromthe

t axpayer as conpared to the entire amount of support which the
i ndi vidual received fromall sources. 1d. In other words, the
support test requires the taxpayer to establish the total
support costs for the clainmed individual and that the taxpayer

provi ded at |east half of that amount. Archer v. Conm Ssioner,

73 T.C. 963, 967 (1980); see Cotton v. Conmm ssioner, T.C Meno.

2000-333; @ulvin v. Comm ssioner, T.C. Mno. 1980-111, affd. 644

F.2d 2 (5th Gr. 1981); Toponce v. Conm ssioner, T.C Meno.

1968-101. A taxpayer who cannot establish the total anount of
support costs for the clainmed individual generally may not claim

that individual as a dependent. Blanco v. Conm ssioner, 56 T.C.

512, 514-515 (1971); Cotton v. Conm Ssioner, supra.

Petitioner testified that David B. D Amours, Jr., resided
with Ms. Pond during taxable year 2002. Petitioner further
testified that he provided sone support for David B. D Anours,
Jr. However, petitioner did not testify as to any specific
anounts of support given to David B. D Anpburs, Jr., or to the
total annual cost of support for David B. D Anours, Jr.
Petitioner has not carried his burden of proof in show ng either
the total support for David B. D Anours, Jr., for taxable year
2002 or that he provided over one-half of that support as

requi red under section 152(a). Therefore, petitioner is not
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entitled to deduct a dependency exenption for David B. D Anours,
Jr. Respondent’s determ nation is sustained.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




