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VEMORANDUM OPI NI ON

SWFT, Judge: This matter is before us on respondent’s
nmotion for remand to respondent’s Appeals Ofice and on
petitioner’s notion for partial summary judgnent.

Because petitioner does not object to respondent’s notion

for remand, respondent’s notion for remand to respondent’s
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Appeals Ofice (on the issue as to whether petitioner’s offer-in-
conprom se (O C) should be accepted on the ground of doubt as to
collectibility) will be granted. W are left, however, with the
guestion raised in petitioner’s notion for partial summary

j udgnent to which respondent objects (whether on remand to
respondent’s Appeals Ofice petitioner’s OC al so should be
considered on the basis of doubt as to liability).

Unl ess otherwi se noted, all section references are to the

| nt ernal Revenue Code.

Backgr ound

Petitioner resided in Florida at the time the petition was
filed.

On petitioner’s 1998 individual Federal incone tax return,
petitioner reported the sale of a flower business and a $266, 085
Federal inconme tax liability relating thereto. Wth the filing
of the return, however, petitioner paid only $6,000. Respondent
assessed the $266,085 reported tax liability; and after no
addi ti onal paynents were received from petitioner, respondent
filed a Federal tax lien against petitioner relating to the
out st andi ng $260, 085 bal ance in petitioner’s 1998 Federal incone
t axes.

On Decenber 17, 2004, respondent notified petitioner of the

Federal tax lien filing and of his right to request a collection



- 3 -

Appeal s Ofice hearing under section 6320. Petitioner, however,
anxious for relief fromrespondent’s lien filing, on February 22,
2005, requested a withdrawal of respondent’s tax lien filing
under respondent’s general Collection Appeals Program (CAP) and
section 6323(j), not under the collection due process (CDP)
provi sions of section 6320.

Petitioner proceeded with the CAP appeal ; and upon deni al by
respondent’s O fice of Conpliance Services of the requested
wi t hdrawal of respondent’s lien filing, petitioner appeal ed the
decision to respondent’s O fice of Technical Services (Technica
Services). Technical Services sustained the denial of the
requested lien wthdrawal, and petitioner appeal ed that decision
under CAP to respondent’s Appeals Ofice. After review,
respondent’s Appeals Ofice handling the CAP appeal sustained the
deni al of the requested lien wthdrawal.

On April 28, 2005, respondent also issued to petitioner a
noti ce of proposed |evy action relating to petitioner’s $260, 085
out standi ng 1998 Federal incone taxes. Petitioner challenged
respondent’s proposed levy by filing with respondent’s Appeal s
O fice a CDP appeal under section 6330.

Al'so on April 28, 2005, petitioner separately submtted to

respondent’s O C office an O Crelating to his $260, 085
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out standi ng 1998 Federal inconme taxes based on doubt as to both
liability and collectibility.?

Upon |l earning of petitioner’s pending CDP appeal and w t hout
acting on petitioner’s OC, respondent’s O C office forwarded
petitioner’s OC to respondent’s Appeals Ofice for consideration
in connection with petitioner’s CDP appeal.

On Novenber 7, 2006, petitioner’s section 6330 CDP hearing
Wi th respondent’s Appeals Ofice was held. At the hearing
respondent’ s Appeals officer refused to consider the correctness
of petitioner’s underlying 1998 Federal incone tax liability on
the ground that petitioner already had two prior opportunities to
chal l enge that underlying tax liability (first, in a section 6320
CDP hearing relating to the tax lien filing and second, in the
CAP proceeding.)? Also, in the section 6330 CDP heari ng,
respondent’ s Appeals officer did not consider petitioner’s O C.
Petitioner’s O C remai ns outstandi ng.

On January 30, 2007, respondent’s Appeals Ofice issued a
notice of determ nation sustaining respondent’s proposed | evy.

On March 2, 2007, petitioner filed this action.

Under petitioner’s O C, petitioner offered to pay
respondent a total of $55,000--%$30,000 within 90 days, and $500
monthly thereafter for 50 nonths.

2Respondent now acknow edges that petitioner’s CAP appeal
under sec. 6323(j) did not constitute a prior opportunity to
litigate the underlying tax liability for purposes of sec.
6330(c) (2)(B)
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On July 2, 2007, respondent filed the instant notion for
remand, and petitioner filed the instant notion for partial
summary judgnent.

The above notions were cal endared for hearing on
February 13, 2008, in Tanpa, Florida. At the hearing the parties
agreed to put the notions on hold until after petitioner provided
to respondent for audit reconsideration docunentation that m ght
substantiate petitioner’s entitlenent to clained net operating
| oss carrybacks that m ght significantly reduce or elimnate
petitioner’s outstanding 1998 Federal inconme tax liability. This
audit reconsideration was to take place separate and apart from
the instant CDP collection case and with the understandi ng that
the instant CDP case would be held in abeyance pending the
revi ew

Over the course of the next 8 nonths the parties negoti ated
and sought to settle this case, each making settlenment offers but
W t hout success. Since early fall of 2008, in part because of an
illness of petitioner’s | ead counsel no further progress has been
made in this case, and the parties now ask this Court to act on

t he pendi ng noti ons.

Di scussi on

As indicated, petitioner does not object to respondent’s
nmotion for remand of this case to respondent’s Appeals Ofice for

pur poses of considering petitioner’s O C on the ground of doubt
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as to collectibility. Respondent’s notion for remand will be
gr ant ed.

Petitioner, however, noves for partial summary judgnent,
seeking an order that respondent’s Appeals Ofice on remand
consider petitioner’s OC on the basis of doubt as to liability.

Petitioner focuses on section 6330(c)(4) and enphasi zes that
under that section a taxpayer is precluded fromraising an issue
in a section 6330 proceeding only if the sane issue was raised in
a prior CDP proceeding or in sone other adm nistrative or
judicial proceeding in which the taxpayer materially
partici pated. Because he did not file an appeal under section
6320 of respondent’s Decenber 17, 2004, notice of Federal tax
lien filing, petitioner obviously did not materially participate
in any such proceeding; and petitioner contends that he now
shoul d be allowed to chall enge his $266, 085 1998 underl yi ng
Federal inconme tax liability in the instant section 6330 CDP
heari ng.

Petitioner also asks that section 301.6330-1(e)(3), QRA-E7,
Proced. & Adm n. Regs., be invalidated in that it supports
respondent’s reading of section 6330(c)(2)(B) and (4).

On brief, petitioner states--

All levies are preceded by an assessnent and a notice

of lien. An interpretation which would require a

section 6320 * * * [CDP Appeal] to be filed in order to

raise the issue of the underlying tax liability would

render section 6330(c)(2)(B) superfluous as it applies
to section 6330 and conflict wth section 6330(c)(4).
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Petitioner’s statenent is erroneous on a nunber of points.
First, not all tax assessnents are followed by tax lien filings,
not all levies are preceded by filed tax liens, and respondent
may i ssue a notice of proposed |evy without filing a notice of
tax lien. A statutory lien arises upon assessnent and subjects a
taxpayer’s property to the Federal tax lien. Sec. 6322. This
occurs before a notice of Federal tax lienis filed or a notice
of proposed levy is ever issued. Sec. 6321. Because the lien is
already in place, a notice of intent to |l evy may be issued before
a notice of tax lien is filed and regardl ess of whether a notice
of tax lien is ever filed.

Second, the two statutory provisions in question address
different types of issues. Section 6330(c)(2)(B) addresses only
the issue as to the underlying tax liability and is triggered
whenever a taxpayer had a prior opportunity to chall enge sane,
whet her the taxpayer did so or not. Section 6330(c)(4) addresses
any other issue that is raised in a section 6320 or 6330
proceeding and is triggered only when the issue was consi dered
and decided in a prior adm nistrative or judicial proceeding and
when the taxpayer materially participated in the prior
pr oceedi ng.

Respondent’ s readi ng of section 6330(c)(2)(B) does not
render superfluous section 6330(c)(4), and respondent’s readi ng
and application of the | anguage of section 6330(c)(2)(B) does not

conflict wwth the | anguage of section 6330(c)(4).
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Section 301.6330-1(e)(3), RA-E7, Proced. & Adm n. Regs.,
reflects the sanme interpretation and application that we adopt of
the statutory provisions before us.® The regulation provides a
reasonable interpretation of the statute and is valid. See Inv.

Research Associates, Inc. v. Comm ssioner, 126 T.C 183 (2006);

see also Lews v. Conmm ssioner, 128 T.C. 48 (2007); Bell v.

Conmm ssi oner, 126 T.C. 356 (2006).

As respondent on brief explains with regard to section

6330(c) (2) (B)--

Requi ri ng taxpayers to chall enge an underlying
l[tability with the first notice filed al so pronotes
early, efficient, and conplete resolution of legitimte
di sputes between the I RS and taxpayers concerning the
validity of the federal tax lien. Such disputes are
best resolved at the earliest stages of the collection

3Sec. 301.6330-1(e)(3), RA-E7, Proced. & Adm n. Regs.,
states as foll ows:

QE7. Wat issues nay a taxpayer raise in a CDP
heari ng under section 6330 if the taxpayer previously
received a notice under section 6320 with respect to
the sanme tax and tax period and did not request a CDP
hearing with respect to that notice?

A-E7. The taxpayer may raise appropriate spousal
def enses, challenges to the appropriateness of the
proposed coll ection action, and offers of collection
alternatives. The existence or anount of the tax
l[tability for the tax for the tax period specified in
the CDP Notice may be challenged only if the taxpayer
did not already have an opportunity to dispute that tax
liability. Were the taxpayer previously received a
CDP Notice under section 6320 with respect to the sane
tax and tax period and did not request a CDP hearing
wWth respect to that earlier CDP Notice, the taxpayer
al ready had an opportunity to dispute the existence or
anmount of the underlying tax liability.
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process, because the agency and taxpayer records upon

whi ch resolution of disputes turns will be nost

cont enpor aneous and conplete at the tinme of the first

i ssuance of a noti ce.

Because petitioner could have filed an appeal of
respondent’ s Decenber 17, 2004, notice of tax lien filing and
therein challenged his underlying 1998 Federal incone tax
l[iability, respondent’s Appeals O fice properly refused to all ow
petitioner to challenge his 1998 Federal inconme tax liability in

t he subsequent CDP appeal relating to respondent’s notice of

proposed levy. See Baltic v. Conmm ssioner, 129 T.C 178 (2007).

Appropriate orders will be

i ssued.



