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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case. Respondent determ ned deficiencies in petitioners’ Federal
i ncone taxes and section 6662(a) accuracy-related penalties for

tax years 2004, 2005, and 2006 as foll ows:?2

Accur acy-

Rel at ed Penalty
Year Defi ci ency Sec. 6662(a)
2004 $26, 954 $5, 390. 80
2005 30, 639 6,127.80
2006 21,175 4,235.00

The questions for our consideration are: (1) Wether incone
earned froma real estate sales activity is petitioner husband s
sel f-enpl oynent incone, and (2) whether respondent is estopped
fromdeterm ning that said inconme is self-enploynent incone.
Backgr ound?

Petitioners resided in lIdaho at the tinme their petition was
filed. Petitioner Dean L. Daniel (petitioner) was licensed in
| daho as a real estate agent during 2004 and through 2006.
Thr oughout those sane taxable years, petitioner personally
contracted with Holland Realty (Holland) to performservices as a

real estate agent for Holland. Petitioner’s contract with

2The parties have stipulated that if the Court decides that
petitioners are liable for the income tax deficiencies, then they
are also liable for the sec. 6662(a) penalties respondent
det er m ned.

3The parties submtted this case fully stipul at ed.
Petitioners unsuccessfully attenpted to suppl enment the record
after the case was submtted and awaiting consideration by the
Court.
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Hol | and provided that petitioner was an i ndependent contractor
and not an enployee of Holland “for Federal, State or |ocal tax
pur poses.”

Hol | and i ssued Forns 1099 to petitioner for 2004, 2005, and
2006 in the amounts of $112, 788, $175, 274, and $103, 330,
respectively, in connection wwth the sales he made as a real
estate agent for Holland. Petitioner did not report any of the
Hol | and Form 1099 incone as earnings fromself-enploynent on his
Schedules C, Profit or Loss From Busi ness, attached to
petitioners’ Fornms 1040, U.S. Individual Inconme Tax Return, for
2004, 2005, and 2006. Petitioner, in each of the referenced tax
years, assigned the real estate comm ssions fromHolland to his S
corporation, Daniel Investnents, Inc. (Daniel). Petitioners did
not include the Holland real estate conm ssions as part of their
i ncone on their 2004, 2005, or 2006 inconme tax return.

Dani el included the assigned Holland real estate conm ssions
as incone on its 2004, 2005, and 2006 corporate incone tax
returns. Daniel issued Formse W2, WAge and Tax Statenent,
reporting wages paid to petitioner of $26,000, $10,000, and
$3, 000 for his 2004, 2005, and 2006 tax years, respectively.
Dani el al so deducted the anmobunts shown on the Fornms W2 as wages
paid to petitioner. Petitioner’s wages deducted by Daniel were
part of the comm ssions he earned and assigned to Daniel. In

addi ti on, Daniel issued Schedul es K-1, Sharehol der’'s Share of
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| nconme, Deductions, Credits, etc., to petitioner reflecting
passt hrough i ncone of $40,530, $133,626, and $61, 800 for the
2004, 2005, and 2006 tax years, respectively. Petitioners
reported the above passthrough income on Schedul es E
Suppl enental I ncone and Loss, of their inconme tax returns for
2004, 2005, and 2006. On their 2005 Schedule E, petitioners
clai med a $27, 249 passt hrough section 179 deduction from Dani el .

For 2004, 2005, and 2006 Daniel claimed business deductions
equal to the difference between the total Holland comm ssion
i ncome petitioner assigned and the anounts Dani el deducted as
wages. In effect, only the Form W2 wage portion of the Holland
Form 1099 comm ssi ons shown by Dani el becane taxabl e wage or
sel f-enpl oynent incone reported by petitioners.

On January 14, 2008, the sane date as respondent’s issuance
of petitioners’ notice of deficiency, respondent issued a Notice
of Determ nation of Wrker Cassification (notice of
determ nation) to Daniel for the 2004, 2005, and 2006 tax years
determ ning that petitioner was an enpl oyee of Daniel with
respect to all of the real estate comm ssion revenue from Hol | and
and t hat Dani el owed enpl oynent taxes of $37,473.89, $56, 461. 10,
and $47,826.53, respectively. Daniel filed a petition with this
Court on April 4, 2008, challenging the January 14, 2008, notice

of determ nation at docket No. 8054-08S (enploynent tax case).
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Because Dani el had paid wages to petitioner for 2004 through
2006, respondent decided that the January 14, 2008, notice of
determ nati on had been erroneously issued and on October 1, 2008,
moved this Court to dismss Daniel’s enploynent tax case for |ack
of jurisdiction. 1In its response to respondent’s notion to
di sm ss, Daniel agreed to the dism ssal under certain
ci rcunstances. On Novenber 20, 2008, this Court di sm ssed
Dani el s enpl oynent tax case for lack of jurisdiction. As to the
conditions set forth in Daniel’s response to respondent’s notion
to dismss, respondent’s counsel has infornmed petitioners’
counsel that petitioners “will not be doubl e-taxed” on the
Hol I and i nconme for 2004, 2005, and 2006 and that Daniel’s
enpl oynent tax assessnent will be abated if respondent is
successful in this case.

Petitioners have conceded that they are liable for the
section 6662(a) accuracy-related penalties if this Court agrees
wWith respondent’s determ nation. The parties have agreed on
petitioner’s inconme and deductions, and respondent concedes t hat
petitioners are entitled to a $26, 888 section 179(a) deduction
for their 2005 tax year if the Court decides that respondent’s
determ nation is correct in this case. Finally, if the Court
deci des that respondent’s determnation is correct, the anmount of
Form W2 wages petitioner reported for 2004, 2005, and 2006 shal

be deducted fromthe amount of income finally determ ned.
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Di scussi on

There can be little doubt that petitioner earned the real
estate comm ssions from Holland and that his assignnment of the
conmi ssions to Daniel does not relieve himof their tax
consequences. That is the basis upon which respondent has
determ ned that petitioners are liable for inconme and self-
enpl oynent taxes and the primary basis for the incone tax
deficiencies set forth in the notice of deficiency. Petitioners,
however, do not argue that the substance of respondent’s
determnation is in error. |Instead, they argue that respondent
shoul d be estopped fromdeterm ning tax deficiencies and/or that
respondent’s determ nation represents double taxation.
Petitioners also argue that, under section 7491, the burden of
proof has shifted to respondent.

Petitioners’ section 7491 argunent i s unfounded because the
parties submtted this case fully stipulated under Rule 122 with
a sufficient factual predicate to support their |egal argunents.
There is no need to consider petitioners’ section 7491 argunent
because the parties, by nmeans of a stipulation of facts, a
suppl enental stipulation of facts, and exhibits presented
sufficient facts to support their |egal argunents. Accordingly,
we hold that petitioners’ section 7491 argunment that the burden
is shifted is of no consequence and does not affect the outcone

of this case.
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Petitioners generally argue that *“Respondent should not be
all owed to assess sel f-enploynent tax on the sanme anounts that
* * * The] has already reclassified as ‘wage’ and assessed Dani el
Inc.”. Petitioners base their argunent on several factors,
including: (1) Respondent unequivocally represented to this
Court that the issue in the Daniel enploynent tax case was a
recharacterization of corporate distributions as “wages” because
there was no dispute that petitioner had been treated as an
“enpl oyee” of Daniel; (2) respondent did not disregard Daniel’s
S corporation status; and coupled with the determ nation that
petitioner was an enpl oyee of Daniel, respondent should be
estopped from now argui ng that the very same corporate
di stributions should be treated as sel f-enpl oynent incone; and
(3) inposition of self-enploynment taxes constitutes double
taxati on because respondent has already assessed Daniel with the
maxi mum anount of enpl oynent taxes.

Respondent addressed petitioners’ double taxation argunent
by stating that respondent’s assessnment of enploynent taxes
against Daniel is a protective alternative position and that the
assessnent will be abated if respondent is successful in this
case involving the sel f-enploynent tax deficiencies.

Accordingly, petitioners’ double taxation argunment is w thout

subst ance and need not be further addressed.
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Concerning petitioners’ estoppel argunent, respondent
contends that he is entitled to take alternative protective
positions and that doing so in this case did not result in any
form of estoppel with respect to the determ nati on of
deficiencies. Respondent further contends that the circunstances
in the prior Daniel enploynment tax case did not give petitioners
a basis to assert that respondent is estopped to determ ne the
sel f-enpl oynent taxes in this case.

Cenerally, the doctrine of collateral estoppel, or issue
preclusion, is used to preclude a party fromrelitigating issues
actually and necessarily litigated and decided in a final prior
judgnent by a court of conpetent jurisdiction. It applies to

i ssues of fact, issues of |law, and m xed i ssues of fact and | aw.

Meier v. Comm ssioner, 91 T.C 273, 282-283 (1988).
A three-pronged test has been used for determ ning the
application of collateral estoppel:

First, whether the issues presented in the subsequent
l[itigation are in substance the sane as those in the
first case; second, whether controlling facts or | egal
princi pl es have changed significantly since the first
judgment; and third, whether other special

ci rcunst ances warrant an exception to the normal rules
of preclusion. * * * [(ld. at 283 (citing Mntana v.
United States, 440 U.S. 147, 155 (1979)).]

In order for collateral estoppel to apply to an issue, the
parties nust have litigated the issue and a final judgnment nust
have been rendered by a court of conpetent jurisdiction. Blanton

v. Conmm ssioner, 94 T.C 491, 495-496 (1990); Peck v.
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Commi ssioner, 90 T.C. 162, 166 (1988), affd. 904 F.2d 525 (9th

Cr. 1990). Al so, the nonnoving party nust have had a full and
fair opportunity to litigate the issue in the prior proceeding.

Hudson v. Conmi ssioner, 100 T.C. 590, 593 (1993).

Al though the issues presented in this case are, in essence,
the sane as those that were involved in the Daniel enploynent tax
case, collateral estoppel cannot apply in this case because the
i ssue was not litigated and no judgnment was rendered by this
Court in the Daniel case. Respondent erroneously nmade an
enpl oynent classification determ nation that petitioner was an
enpl oyee of Daniel. |f Daniel had not shown petitioner as an
enpl oyee, the adjudication of respondent’s enpl oyee
classification determ nation would have been within the
jurisdiction of this Court. However, Daniel had shown petitioner
as an enpl oyee, and the only issue to decide was how much of the
anpunts paid to petitioner was wages and how nuch was a
distribution of profits. This Court does not have jurisdiction
over disagreenents about such issues in a worker classification
case. Accordingly, when respondent discovered the m stake, he
nmoved to dism ss the Daniel enploynent tax case for lack of this
Court’s jurisdiction over the subject matter.

We granted respondent’s notion and di sm ssed the Dani el case
for lack of jurisdiction over the subject matter. This Court

made no factual findings about petitioner’s enploynent status,
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Hol | and’ s paynments to petitioner, or whether the paynments from
Holl and to petitioner constituted self-enploynent incone. It is
for that reason that petitioners cannot rely on collatera
estoppel to preclude respondent fromdeterm ning that petitioners
have sel f-enpl oynent tax deficiencies.

Anot her form of estoppel, judicial estoppel, focuses on the
rel ati onship between a party and the courts, as distinguished
from equitabl e estoppel, which focuses primarily on the
rel ati onship between the parties. Judicial estoppel is intended
to prevent a party fromsuccessfully asserting a position before
a court and thereafter asserting a conpletely contradictory
position before the sanme or another court nerely because it is

then in that party’s interest to do so. Huddleston v.

Comm ssioner, 100 T.C 17, 26 (1993).

Judi ci al estoppel, however, requires acceptance by a court
of the prior position, either as a prelimnary matter or as part
of a final disposition. [d. 1In the circunstances here, this
Court did not adjudicate the parties’ positions in the Dani el
enpl oynent tax case, as we lack jurisdiction to do so. Qur
di sm ssal of the Daniel case was our acceptance of the fact that
we | acked subject matter jurisdiction. To reach that conclusion
we relied on the parties’ allegations of circunstances that
supported the dismssal. One of those allegations was that

petitioner was an enpl oyee of Daniel. That allegation could be
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inconsistent wwth a finding that petitioner had self-enpl oynent

i ncone, but the possibilities are not nutually exclusive. In

ot her words, petitioner could be an enpl oyee of Daniel and stil
have earned sel f-enpl oynent incone.

Respondent issued alternative determ nations to Dani el and
to petitioners on the sanme day. |In one determ nation, respondent
took the position that the paynments from Holl and were sel f-
enpl oynent incone and that petitioners therefore had self-
enpl oynment tax deficiencies. 1In the other, respondent determ ned
that petitioner was an enpl oyee of Daniel and that the paynents
fromHolland that petitioner assigned to Daniel were wage incone
fromDaniel to petitioner. The axis of those alternative
determ nati ons was the question of whether the paynents from
Hol | and had, for tax purposes, been successfully assigned to
Dani el .

After respondent discovered that this Court | acked
jurisdiction to hear an enpl oyee classification issue with
respect to Daniel, the case involving that determ nation was
di sm ssed and respondent assessed additional enploynent tax
agai nst Daniel, essentially for the difference between the anount
Dani el paid to petitioner and the |arger anount petitioner earned
fromHolland. Those circunstances do not warrant the application

of judicial estoppel.
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It has | ong been established that the Comm ssioner may take
protective inconsistent alternative positions.

Pendi ng resolution of a tax dispute, the
Comm ssioner is permtted to make inconsi stent
assessnents agai nst nore than one taxpayer for the sane
tax liability if there is an accepted | egal basis for
each assertion. See Gerardo v. Comm ssioner, 552 F. 2d
549, 555-56 (3d Cr. 1977); Cannon v. Conm ssioner, 533
F.2d 959, 962 (5th Cr. 1976) (dark, J., dissenting),
cert. denied, 430 U.S. 907, 97 S.C. 1177, 51 L.E. 2d
583 (1977); Estate of Goodall v. Conmm ssioner, 391
F.2d 775, 782-84 (8th Cr.), cert. denied, 393 U.S.
829, 89 S.C. 96, 21 L.Ed.2d 100 (1968). By invoking
this procedure, the Comm ssioner acts, in effect, as a
st akehol der. When the controversy is resol ved,
overpaynents are returned to the proper parties, wth
interest to conpensate themfor the Governnent's
interimuse of the noney. As |long as resolution of the
| egal issues is consistent for all, and only one tax
l[tability is ultimately retai ned, the Conm ssioner is
justified in protecting the treasury. [Brown v. United
States, 890 F.2d 1329, 1347-1348 (5th GCir. 1989)]

Respondent’ s alternative positions hinge upon whether the
assignment of income to Daniel should be respected for tax
purposes. If it is not respected, then petitioner earned the
real estate conmm ssions from Holland as an i ndependent self-
enpl oyed agent and, hence, petitioner would be responsible for
sel f-enploynent tax. That is the case, and we need not decide
the nerits of respondent’s alternative position underlying his

assessnment of additional enploynment taxes against Daniel. W
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accordingly hold that respondent’s deficiency determ nation in
this case is not in error.*

To reflect the foregoing and concessions of the parties,

Deci sion will be entered

under Rul e 155.

“We reach our conclusion and holding in this case in view of
respondent’ s agreenent and obligation to abate the assessnent of
enpl oynent taxes agai nst Daniel Investnents, Inc. That agreenent
al so obviates petitioners’ double taxation argunent.



