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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned a $133, 690 defi ci ency
in petitioners’ 2002 joint Federal income tax and a penalty under
section 6662(a).
Anmong the adjustnents made in respondent’s notice of
deficiency and challenged in petitioners’ petition was the

taxability to petitioner Robert E. Dansby (petitioner) of
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unreported early distributions petitioner received fromhis
i ndi vidual retirement account. Petitioners have raised a new
issue as to whether a closely held corporation qualified as an S
corporation and, if so, whether alleged corporate |osses are
all ocable to petitioner to offset the unreported inconme raised in
respondent’s notice of deficiency. At this tine the only issue
addressed i s whether the corporation in 2000 filed with
respondent a Form 2553, Election by a Snmall Busi ness Corporation.

Unl ess otherw se noted, references to sections are to the
I nt ernal Revenue Code applicable to the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.

FI NDI NGS OF FACT

On audit respondent determ ned, anong other things, that
petitioners had not reported for 2002 taxable income of $304, 889
in distributions petitioner received froman individual
retirement account (IRA). On January 10, 2005, respondent’s
notice of deficiency was mailed to petitioners.

On April 11, 2005, petitioners filed their petition
challenging the taxability of the IRA distributions and the
penal ties.

Shortly before the October 16, 2006, scheduled trial herein,
petitioners and respondent negotiated a tentative settlenment of

the issues raised in petitioners’ petition. On Cctober 16, 2006,



- 3 -
however, petitioners raised a new issue involving alleged | osses
of Edgenics, Inc. (Edgenics), an alleged S corporation in which
petitioner clainmed to have an ownership interest. Petitioners
claimed that Edgenics realized significant |osses and that the
| osses should flow through to petitioner as owner of Edgenics and
of fset the unreported | RA distributions.

In view of the tentative settlenent of the original issues
and in view of the new issue raised by petitioners, the Cctober
2006 trial was continued, and the parties were directed to
devel op facts relating to the alleged S corporation status of
Edgeni cs before addressing the issue as to whether Edgenics
realized | osses and if so what | osses may be allocable to
petitioner.

On May 22, 2007, an evidentiary hearing was held relating to
the S corporation issue. After the hearing petitioner and
respondent spent a nunber of nonths discussing a possible
resolution of this issue. 1In the spring of 2008 the parties
notified the Court that the issue could not be resol ved
adm ni stratively.

The parties now ask us to deci de whet her Edgenics in 2000
tinmely applied to respondent for S corporation status. The facts
relevant to this issue, as established by the parties’
stipulations and at the May 22, 2007, evidentiary hearing are as

foll ows.
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On May 7, 2000, petitioner e-mailed his attorney Stafford W
Thonmpson of Red Bank, New Jersey, and asked M. Thonpson to file
papers necessary to incorporate in Del aware a conpany by the nane
of Edgenics as a C corporation with two named sharehol ders
(petitioner and Anil Kukreja), with authorization to issue
100, 000 shares of stock, and with a corporate address of 4336
Del awar e Ave., Kenner, Loui si ana.

On June 2, 2000, a corporation by the nane of Edgenics was
i ncorporated as a Delaware corporation with a corporate address
of 2021 Arch Street, Phil adel phia, Pennsylvania, and Edgeni cs was
aut hori zed to issue 100,000 shares of stock.

On July 11, 2001, petitioner’s attorney nailed a letter on
behal f of Edgenics and petitioner seeking authorization for
Edgenics to be licensed to do business in New Jersey. 1In the
July 11, 2001, letter petitioner’s attorney states that
Edgeni cs’s “Enpl oyee Federal |1.D. No. [will be forwarded] when it
is received.” Included with the July 11, 2001, letter was an
application signed by petitioner and al so dated July 11, 2001,
for Edgenics to do business in New Jersey. On the application
Edgenics’s Federal |.D. nunber is expressly asked for, but no
nunber is provided.

On July 16, 2001, petitioner’s attorney faxed to respondent
on behal f of Edgenics a Form SS-4, Application for Enployer

| dentification Nunber, signed by petitioner and dated July 11,
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2001. The formindicates that Edgenics was a “regular C
corporation”. On the July 16, 2001, fax cover sheet petitioner’s
attorney requests that respondent “Please issue a Federal
I dentification Nunber as soon as possible.”

In respondent’s records the above July 11, 2001, Form SS-4
is the first entry or record involving Edgenics. In July 2001,
respondent issued to Edgenics E. 1. No. 22-3816495. In July 2001
Edgeni cs anended its articles of incorporation to increase the
nunber of authorized shares of stock from 100,000 to 10 milli on.

I n Septenber 2001 Edgenics filed with respondent a Form
1120, U.S. Corporation Inconme Tax Return, for 2000. The return
for 2000 shows petitioner as owner of 65 percent of Edgenics’s
common st ock

In July 2002 Edgenics filed with respondent a Form 1120 for
2001. The return for 2001 shows petitioner as owner of 97
percent of Edgenics’s common st ock.

Respondent’s records do not reflect that Edgenics ever filed
Wi th respondent a Form 2553 to apply for S corporation status or
t hat respondent ever processed or received a Form 2553 on behal f
of Edgeni cs.

Petitioners tinely filed with respondent their 2002
i ndi vi dual joint Federal incone tax return. Upon audit

respondent determ ned anong ot her adjustnents that petitioners
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failed to report as taxable inconme the $304, 889 petitioner

received fromhis | RA

OPI NI ON
Cenerally, a taxpayer bears the burden to prove tinely
filing of an election to be treated as an S corporation. Rule

142(a); Smth v. Conmm ssioner, T.C Meno. 1994-270, affd. w thout

publ i shed opinion 81 F.3d 170 (9th G r. 1996).

Cenerally, for an S corporation election to be valid for a
year there nust have been filed on behalf of the corporation
(that neets certain requirenents not rel evant here) a Form 2553,
on or before the 15th day of the third nonth of the year for
which S corporation status is sought. Sec. 1362(a) and (b);
secs. 1.1362-1(a), 1.1362-6(a), Inconme Tax Regs. The Form 2553
is to be signed by all sharehol ders of the corporation. Once a
corporation qualifies as an S corporation, its taxable status
continues unless the corporation revokes its S election. Sec.
1362(d) .

Bef ore enactnent of the Small| Business Job Protection Act of
1996 (SBJPA), Pub. L. 104-188, 110 Stat. 1755, late S elections

were invalid for all years. See Horchemv. Conm ssioner, T.C

Meno. 1980-209. Since enactnment of the SBJPA, if a corporation
files late a Form 2553 ot herwi se free of defect, the S election
will be valid beginning for the year followi ng the year in which

the late election is filed. Sec. 1362(b)(2) and (3); sec.
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1.1362-6(a)(2)(ii), Inconme Tax Regs. Section 1362(b)(2) and (3),
as anended by SBJPA sec. 1305, 110 Stat. 1779, is effective for
1983 and thereafter.

Under section 1362(b)(5) and (f), as anmended in 1996,
respondent may exercise discretion to treat as valid S el ections
that are untinely, that have not been filed, or that
i nadvertently omt sonme sharehol der consents or other requested
information, effective for 1983 and thereafter.

Petitioner asserts that in June of 2000 he personally
obt ai ned Edgenics’s E.lI. nunber over the tel ephone from
respondent’s | ocal New Jersey office, added the E.I. nunber to a
Form 2553, and on June 30, 2000, signed the Form 2553 as
presi dent and sharehol der of Edgenics and nailed it to respondent
on behal f of Edgeni cs.

However, the Form 2553 that petitioner placed in evidence
shows an enpl oyer identification nunber for Edgenics of
22- 3816495 and petitioner as owning 6.5 mllion shares of
Edgeni cs stock, suggesting that the Form 2553 was not prepared in
2000, but at the earliest in the summer of 2001. Respondent’s
records indicate that Edgenics’'s E. 1. No. 22-3816495 was not
i ssued until July 27, 2001, and Edgeni cs was not authorized to
i ssue nore than 100,000 shares of stock until July 2001.

Respondent’ s records show no evidence that a Form 2553 on

behal f of Edgenics was ever processed or received.
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In 2000 petitioner had hired an attorney to handl e the
i ncorporation of Edgenics and likely would have had the attorney
call respondent’s office to obtain an E.I. nunber and file the
Form 2553 with respondent. Nothing in petitioner’s attorney’s
file, which is in evidence, corroborates that a Form 2553 was
ever mailed to respondent on behal f of Edgenics.

Petitioner alleges that he filed Edgenics’s 2000 and 2001
corporation Federal inconme tax returns as though Edgenics were a
C corporation only because Edgenics had not yet received an
answer fromrespondent with regard to Edgenics’s application for
S corporation status.

Petitioner offered into evidence two docunents which
petitioner alleges were attached to Edgenics’s 2000 and 2001
corporation Federal inconme tax returns and which state
essentially as foll ows:

Edgeni cs has not received a determ nation regarding its

Sub- Chapter S status. However, we understand that we

cannot file a 1120S unl ess we have received a S

determnation fromIRS. There is also the outstanding

I Ssue concerning our status as a non-profit. Since we

need to file a return, we are submtting this 1120

return as we await a determnation fromIRS concerning

our S election.

Respondent has no record of having received the above
docunents with Edgenics’s filed 2000 and 2001 tax returns.

Even consi dering the above statenents all egedly associ ated

wi th Edgenics’s 2000 and 2001 tax returns, petitioners offered no
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per suasi ve, credible proof of tinely mailing by petitioner or by
petitioner’s attorney of a Form 2553 on behal f of Edgenics, and
respondent has no record of a Form 2553 ever having been filed on
behal f of Edgeni cs.

On the evidence before us, we reject petitioners’ claimthat
a Form 2553 was filed with respondent on behal f of Edgenics in
June 2000, or at any other tinme, and petitioners make no credible
argunent that they had reasonabl e cause for the failure to do so.
Edgeni cs does not qualify as an S corporation for 2002.

To reflect the foregoing, this case will be restored to the
general docket for trial or other disposition of the remnaining

i ssues.

An appropriate order wll

be issued.



