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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
The Court decides this case without regard to the burden of proof
under sec. 7491.
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Respondent determ ned a deficiency of $1,909 in petitioners’
Federal incone tax for the year 2002. The sole issue for
decision is whether petitioners are entitled to the section 151
dependency exenption for one child for the taxable year 2002.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Sandy, U ah.

Petitioner husband (petitioner) and Jacqueline Cornea (M.
Cornea) were fornerly married to each other and were divorced in
Decenber 1998. Five children were born of that marriage between
1980 and 1988. Petitioner thereafter married Paul a Jacobs
(petitioner wife). They filed a joint Federal inconme tax return
for 2002.

On their joint Federal incone tax return for 2002,
petitioners clained two of the five children as dependents, C D
and S.D.2 In the notice of deficiency, respondent disallowed the
dependency exenption deduction clained by petitioners for S.D
The basis for the disall owance was respondent’s determ nation
that Ms. Cornea was the custodial parent for S.D. during 2002,
and thus she, not petitioner, was entitled to the dependency

exenption for the year in question.

2The Court refers to the mnor children by their initials.
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Petitioner and Ms. Cornea entered into a Decree of Divorce
(Decree) in the District Court of the Third Judicial District for
Salt Lake County, Utah, on Decenber 8, 1998. In the Decree,
petitioner and Ms. Cornea agreed that petitioner would be awarded
custody® of two of the children, including C.D., and Ms. Cornea
woul d be awarded custody of two other children, including S.D. A
fifth child was no longer a mnor at the tinme of the divorce.

The Decree included several pages outlining the exact dates each
child woul d spend with both petitioner and Ms. Cornea, resulting
in an al nost equal share of physical custody.

Wth respect to dependency exenptions for tax purposes, the
parties agreed that each was entitled to the dependency
exenptions for the children they received custody of; however,
the Decree further provided that petitioner could *“purchase” a
dependency exenption for either of the children in Ms. Cornea’ s
custody for a specific tax year, if needed. To do so, petitioner
was required to pay Ms. Cornea “the difference in her incone tax
obl i gati ons when taking the exenptions and when not taking the
exenptions”. Petitioner testified that he paid Ms. Cornea $500
in 2002 for the dependency exenption for S.D

Section 151(c) allows a taxpayer to deduct an annual

exenpti on anount for each dependent, as defined in section 152.

3Al t hough petitioner had | egal custody of C D., petitioner
and Ms. Cornea equally shared his physical custody.
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Under section 152(a), the term “dependent” neans, in pertinent
part, a son or daughter of the taxpayer over half of whose
support was received fromthe taxpayer. Sec. 152(a)(1l). There
is no dispute that S.D. is a dependent as defined in section 152.

In the case of a child of divorced parents, section
152(e) (1) provides in pertinent part that the dependency
exenption is allowed to the “custodial parent”. Section 1.152-
4(b), Income Tax Regs., provides generally that the custodi al
parent is determ ned by the nost recent decree of divorce in
ef fect between the parties. In this case, there is also no
di spute that the divorce decree designated Ms. Cornea as the
custodi al parent of S.D.; therefore, Ms. Cornea is generally
entitled to the dependency exenption for S.D

Al t hough the custodial spouse is generally entitled to the
dependency exenption, the “noncustodial parent” is allowed the
dependency exenption if one of the three statutory exceptions in
section 152(e) is satisfied. |If an exception applies, the
“noncust odi al parent” (in this case, petitioner) is treated as
provi di ng over half of that child s support. As relevant here,
section 152(e)(2) provides that, if “the custodial parent signs a
witten declaration”, such custodial parent will not claimsuch
child as a dependent, and the noncustodi al parent attaches such

witten declaration to the noncustodial parent’s return for the
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t axabl e year, then the noncustodial parent is entitled to the
dependency exenption deduction for that year.

The “witten declaration” is enbodied in Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents.
That formconsists of two parts, Part |, which is for rel ease of
t he dependency exenption for the “current year”, and Part 11
applies to releases for “future years”. Both parts (if
appl i cabl e) nust be signed by the custodial parent releasing the
exenptions, and each part requires the year or years (in the case
of Part 1) to which the exenption is rel eased and the nanes of
t he dependents.

In this case, petitioner did not attach a copy of a
conpl eted Form 8332 to his 2002 Federal incone tax return;
however, he did present one to respondent on the norning of the
trial, purportedly signed by Ms. Cornea. Respondent, however,
ascertained prior to trial that Ms. Cornea had already clained a
dependency exenption for S.D. on her 2002 Federal incone tax
return; therefore, she could not release the dependency exenption
to petitioner. Sec. 152(e)(2)(A)(il).

Petitioner contends that S.D. spent equal tine living with
him and he did in fact provide the child with over one-half of
the child s support during 2002. Although petitioner and M.
Cornea did go to great lengths to ensure S.D. woul d spend al nost

equal parts of the year wwth each of them the divorce decree



- b -

lists Ms. Cornea as the custodial parent of S.D. and states that
Ms. Cornea is entitled to the dependency exenption on her Federal
income tax return for S.D. Neither the Internal Revenue Code nor
this Court recogni zes a taxpayer’s ability to “purchase” a
dependency exenption fromthe custodial parent. Furthernore,
even if such an arrangenent woul d be sanctioned, Ms. Cornea
cl aimed the exenption on her return and was thus not able to
rel ease the exenption to petitioner. Respondent, therefore, is
sustained. Petitioner is not entitled to the dependency
exenption for S.D. clainmed on his 2002 Federal incone tax return.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




