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MEMORANDUM OPI NI ON
SWFT, Judge: This matter is before us on respondent’s
Motion for Sunmary Judgnment concerning respondent’s tax lien
filing against petitioners wwth regard to petitioners’
out standi ng 1997 Federal incone tax liability.
Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue.



Backgr ound

During 1997 and at the tinme their petition was fil ed,
petitioners resided in Miltnomah County, Oregon.

On May 7, 1998, petitioners filed with respondent a docunent
purporting to be their 1997 joint Federal inconme tax return (1997
tax return). Thereon, petitioners indicated that Gary’s
occupation was that of a salesman and that Frances’ s (Fran)
occupation was that of a conputer consultant.

A Form W2, Wage and Tax Statenent, that was attached to
petitioners’ 1997 tax return reflected that in 1997 Gary received
wages of $25,101 from his enployer and that during 1997 $2,114 in
Federal incone taxes was withheld from Gary’ s wages.

There was no Form W2 attached to and no Schedule C, Profit
or Loss From Busi ness, or estimated tax paynents reflected on
petitioners’ 1997 tax return relating to wages or incone earned
in 1997 by Fran.

In spite of the above $25,101 in Gary’s wages and in spite
of any incone Fran earned from her conputer consulting business,
on their 1997 tax return, petitioners reflected zero wages, zero
total inconme, zero adjusted gross incone, zero taxable incone,
and zero tax liability. Also, on their 1997 tax return
petitioners clained a refund for the total $2,114 in Federal

i ncone taxes that had been withheld from Gary’ s wages.
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Petitioners’ 1997 tax return was signed by Gary and Fran
under penalties of perjury.

After an audit, on June 30, 2000, respondent nailed to
petitioners a notice of deficiency for 1997 in which respondent
treated petitioners’ 1997 tax return as a joint 1997 Federal
income tax return for petitioners and in which respondent
determned that Gary’s $25,101 in wages constituted taxable
income to petitioners, that Fran received $30, 455 i n nonenpl oyee-
fee incone, that Gary and Fran received $15 in interest income
and $9,693 in early retirement account distributions, and that
petitioners owed a tax deficiency of $12,061 in addition to the
$2, 114 in Federal inconme taxes withheld from Gary’s wages. Al so,
respondent determ ned agai nst petitioners a $2,412 accuracy-
rel ated penalty under section 6662(a) relating to petitioners’
1997 tax return.

Petitioners did not file a petition with this Court with
regard to respondent’ s above deficiency and penalty
determ nations, and on Novenber 20, 2000, the above deficiency
and penalty, plus statutory interest, were assessed agai nst
petitioners.

One year later, on Novenber 20, 2001, a notice of Federal
tax lien was filed by respondent against petitioners relating to
t he assessnent against petitioners of the above tax deficiency

and penal ty.
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On Decenber 14, 2001, in response to respondent’s notice of
Federal tax lien filing, petitioners filed with respondent a
request for a hearing, which was held on Cctober 17, 2002, with
respondent’s Appeals Ofice in Portland, O egon.

At the Appeals O fice hearing, petitioners argued that they
were not taxable on their income. Petitioners did not claimany
error had occurred in respondent’s collection procedures, nor did
petitioners raise any collection alternatives.

On Novenber 19, 2002, respondent nailed to petitioners a
notice of determ nation in which respondent determ ned that
respondent’s tax lien constituted a valid and appropriate
collection activity against petitioners.

On Decenber 11, 2002, petitioners filed their petition
herein in which petitioners claimonly that they are not subject
to the inconme tax. Petitioners nmake no claimof irregularity in
respondent’s coll ection procedures. Quoting frompetitioners’
pretrial nmenorandum petitioners argue that —-

A careful exam nation of 26 CF. R sec. 1.861-8, (as well as

over 80 years of predecessor statutes and regul ati ons) shows

t hat taxable sources of incone are limted to the follow ng

types of commerce:

(1) Certain foreign incone of U S. citizens (26 CF. R
sec. 1.861-8(f)(1)(i));

(2) The donestic inconme of foreigners (26 C.F.R
sec. 1.861-8(f)(1)(iv));

(3) Certain incone related to federal possessions
(26 CF.R sec. 1.861-8(f)(1)(vi)(E).
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At the Court hearing on Novenber 17, 2003, Fran argued with
much vigor that, under her reading and cl ose study of the
I nt ernal Revenue Code and regul ations, she and her husband are
not taxable on their wages and inconme. Fran pleads wth the
Court to provide her with a persuasive witten explanation, if
any exists, as to how she and her husband are |liable for Federal
i ncone taxes on her husband’s wages, on her fee incone, on the
early retirenment account distributions and on the interest

i ncome.

Di scussi on

We note initially that because petitioners received a notice
of deficiency relating thereto petitioners’ Federal incone tax
l[tability for 1997 is not before us in this action. Goza v.

Comm ssioner, 114 T.C 176, 180-181 (2000). Qur jurisdiction

herein is limted to a review of respondent’s discretion in
filing a notice of Federal tax lien to upgrade respondent’s
creditor status vis-a-vis petitioners’ other creditors. Sec.

6323; Seqgo v. Conmm ssioner, 114 T.C. 604, 610 (2000).

On that narrow question as to respondent’s discretion we
hold for respondent. Petitioners have offered no basis on which
we could find any error in respondent’s discretionary
determ nation to proceed with the filing of a notice of Federal

tax lien relating to the 1997 Federal incone tax deficiency,
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penalty, and interest that respondent assessed agai nst petitioners.
Wth regard to the underlying tax deficiency determ ned by
respondent agai nst petitioners, even if such tax deficiency were

properly before us, nost courts would not dignify petitioners’
particul ar tax protester argunent by addressing it at length in a

witten court opinion. For exanple, in Wllianms v. Conm ssioner,

114 T.C 136, 138-139 (2000), wherein the taxpayers made the sane
argunment as the petitioners herein nmake about sections 61 and

861, we stated as foll ows:

Petitioner’s argunents are rem ni scent of tax-protester
rhetoric that has been universally rejected by this and
other courts. W shall not painstakingly address
petitioner’s assertions “wth sonber reasoni ng and copi ous
citation of precedent; to do so m ght suggest that these
argunents have sone colorable nerit.” Crain v.
Comm ssi oner, 737 F.2d 1417, 1417 (5th Gr. 1984). * * *

I n our discretion, however, herein we provide to petitioners
an explanation as to why their 1997 wage and ot her incone
constitute taxable incone. W do so only with the hope that
petitioners will consider thenselves personally addressed, that
they will consider thenselves to have had their day in court, and
that petitioners will find such expl anation persuasive and
convincing and will come back into conpliance wth the Federal

i ncone tax system
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CGeneral ly, under section 1, U S. citizens such as
petitioners who reside in the United States are required to pay
tax on their worldw de incone. The particular source (donestic
or overseas) of a U S. citizen's incone has no effect on its
treatnent as “inconme” for Federal incone tax purposes, and a U S
citizen's Federal incone tax liability is conputed (before any
foreign tax credits that m ght be available to the taxpayer)

W thout regard to the source of the taxpayer’s incone. Sec. 1.1-
1(b), Incone Tax Regs.

Wth regard to the definition of incone, section 61
expressly states that gross incone constitutes “all incone” and
expressly lists as one of the categories of incone “conpensation
for services” rendered by the taxpayer, which certainly would
include Gary’s wages as a sal esman and any fee incone Fran
recei ved for conputer consulting. Sec. 61(a)(l). Al so, section
61(a)(4) expressly lists “interest,” which certainly would

i nclude interest inconme petitioners received in 1997.
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Section 1.1-1, Incone Tax Regs., provides further as
fol |l ows:
Sec. 1.1-1. Incone tax on individuals.--(a)
General rule. (1) Section 1 of the Code inposes an

i ncone tax on the incone of every individual who is a
citizen or resident of the United States * * *,

* * * * * * *

(b) Ctizens or residents of the United States
liable to tax. 1In general, all citizens of the United
States, wherever resident, * * * are |iable to the incone
t axes i nposed by the Code whether the income is received
fromsources within or wwthout the United States. * * *

The Suprenme Court has defined income under section 61
broadly, noting that Congress intended to tax as inconme “all

gai ns except those specifically exenpted.” Conm Ssioner V.

d enshaw G ass Co., 348 U. S. 426, 429-430 (1955).

In Conm ssioner v. Schleier, 515 U S. 323, 327-328 (1995),
the Supreme Court noted that because of the broad and inclusive
nature of section 61(a), an inconme itemnust be included in
income for Federal inconme tax purposes unless it is explicitly
excl uded by anot her provision of the Code.

Petitioners point out that section 61(a) uses the word
“source” but that section 61 does not go on to define the
“sources” which produce inconme taxable by the United States.
Petitioners therefore conclude that in order to identify the
“sources” of incone that are taxable reference nust be nmade to

the incone “sourcing” rules of sections 861-865 and to
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respondent’ s regul ati ons thereunder, specifically section 1.861-
8(f)(1), Incone Tax Regs.

Petitioners msread section 61. That section prefaces its
use of the word “source” by the word “whatever”, thereby making
the particular source of a U S. taxpayer’s incone (and the inconme

sourcing rules of sections 861-865) irrelevant for purposes of

the definition of incone under section 61. The precise | anguage

of section 61(a) provides as foll ows:

Except as otherwi se provided in this subtitle, gross
i ncone neans all inconme from whatever source derived,
including (but not limted to) * * *. [Enphasis supplied.]

It is helpful to read carefully the specific |anguage from
the regul ati ons under section 861 on which petitioners rely. The
i ntroductory | anguage of section 1.861-8(f)(1), Incone Tax Regs.,

states as foll ows:

(f) Mscellaneous natters--(1) Operative sections.
The operative sections of the Code which require the
determ nation of taxable inconme of the taxpayer from
specific sources or activities and which give rise to
statutory groupings to which this section is applicable
i nclude the sections descri bed bel ow. [Enphasis
added. ]

As we have expl ai ned, section 61 does not “require the
determ nation of petitioners’ taxable income fromspecific
sources”. Rather, section 61 explicitly states that petitioners’

i ncone from “what ever” source constitutes incone under
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section 61. Therefore, since section 61 is not one of the
“operative sections” which require “specific” sourcing of itens
of income, section 61 is not affected by section 1.861-8(f) (1),
| ncome Tax Regs.
As the Court of C ains has expl ai ned:
The determ nation of where inconme is derived or
“sourced” is generally of no nonent to either United
States citizens or United States corporations, for such
persons are subject to tax under section 1 and section
11, respectively, on their worldw de income. * * *

[Geat-West Life Assur. Co. v. United States,
230 &¢. d. 477, 482, 678 F.2d 180, 183 (1982).]

Petitioners’ narrow readi ng of section 61, under which the
definition of inconme for purposes of section 61 would be limted
by the section 861 source-of-inconme rules, is without any | egal
support and is erroneous. Petitioners do not provide us wth any
case citations or other legal authority that reads section 61 and
t he source-of-inconme rules of sections 861-865 as they do.

Agai n, the source-of-inconme rules of sections 861-865 and
the regul ati ons under those sections are not definitional
provisions that attenpt to define incone. Rather, those source-
of -i ncome rules sinply distinguish between incone that is earned
donestically and incone that is earned overseas for purposes
primarily of calculating certain foreign tax credits to which
t axpayers who earn incone fromboth domestic and overseas sources

may be entitled.



- 11 -
Courts which have addressed the precise argunent petitioners
make herein have rejected it as frivolous. Takaba v.

Comm ssioner, 119 T.C. 285, 294-295, 300-302 (2002); Wllians v.

Conmi ssi oner, supra; Corcoran v. Comm ssioner, T.C. Mno.

2002-18, affd. 54 Fed. Appx. 254 (9th Cr. 2002); Madge v.
Comm ssioner, T.C Meno. 2000-370, affd. 23 Fed. Appx.

604 (8th Cir. 2001); Aiello v. Comm ssioner, T.C Meno. 1995-40;

Sol omon v. Conmi ssioner, T.C. Menp. 1993-509, affd. w thout

publ i shed opinion 42 F.3d 391 (7th Cr. 1994).

We sustain respondent’s tax lien filing with regard to
petitioners’ 1997 assessed and unpaid 1997 Federal incone tax
deficiency, accuracy-related penalty, and interest.

Lastly, we address respondent’s notion for an award of
damages under section 6673. On the basis of the Court’s dial ogue
Wi th petitioners, which occurred at the hearing on respondent’s
nmotion for summary judgnent, we decline to inpose any
section 6673 penalty on petitioners. W strongly encourage
petitioners to abandon all erroneous argunents such as those nade
herein and to bring their conduct into full conpliance with the
Federal tax | aws.

To reflect the foregoing,

An appropriate Order and

Deci sion will be entered for

r espondent.



