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MVEMORANDUM OPI NI ON

VELLS, Chief Judge: Respondent determ ned a deficiency of

$2,795.40 in petitioner’s Federal incone tax for 2000. The issue
to be decided is whether a certain paynent to petitioner by her
former husband pursuant to a separation agreenment constitutes
alinmony that is includable in her incone under section 71. All

section references are to the Internal Revenue Code, as anended,
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and all Rule references are to the Tax Court Rules of Practice
and Procedur e.

Backgr ound

The parties submtted the instant case, fully stipul ated,
without trial, pursuant to Rule 122. The parties’ stipulations
of fact are hereby incorporated by this reference and are found
as facts in the instant case.

On Decenber 26, 1993, petitioner married Christopher J.
Nodurft in Baton Rouge, Louisiana. On April 17, 1998, petitioner
and M. Nodurft entered into a separation agreenent (separation
agreenent), in which petitioner and M. Nodurft agreed to |ive
separately, and M. Nodurft agreed to pay petitioner $1,505 per
month in spousal support, until they entered into a final decree
of divorce or dissolution.

The separation agreenent provides, in part:

SEPARATI ON OF THE PARTI ES

The parties may and shall at all tine after the date of
per manent separation live and continue to |ive separate and
apart for the rest of their natural lives. Each shall be
free frominterference, authority and control, either direct
or indirect, by the other as fully as if he or she is single
and unmarried. The parties shall not nolest each other or
conpel or endeavor to conpel the other to cohabit or dwell
with himor her by any |legal or other proceedings for
restitution of conjugal rights or otherw se. The separation
took place with mutual consent. It may not be used as the

basis for a charge of desertion or constructive desertion
agai nst either party.
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SPOUSAL SUPPORT

The parties understand and acknow edge that any
obligation to provide spousal support is subject to
nodi fication at any tinme by order of a court of conpetent
jurisdiction. Based upon this understanding, the parties
agree that:

The Husband shall pay to the Wfe, as and for periodic
spousal support of the Wfe, the sumof $1,505.00 per nonth,
until a final decree of divorce or dissolution is entered as
between the parties. It is further agreed that said
paynents shall be made by allotnent and shall be due and
payabl e on the 1st day of each nonth. The Husband
recogni zes that the Wfe will depend upon the tinely paynment
of the support to be paid and agrees that, should any
paynment not be received within 60 days of its due date, and
should the Wfe retain counsel, that the Husband wi |l pay
any counsel fees incurred by the enforcenent of the
obl i gations under this Agreenent.

* * * * * * *

TAX MATTERS

Annual Returns: The parties agree to file Joint
federal and state inconme tax returns for the tax year 1997,
and for any subsequent year during which they shall be
married and entitled under the applicable | aws and
regulations to file joint returns, provided that such filing
results in a |l esser conbined tax than would result from
separate filing. Each party shall pay that proportionate
share of the tax due as shall be attributable to his or her
respective earnings or inconme and each shall indemify and
hol d harm ess the other against any liability for his or her
own proportionate share of said tax. Any refund that is
realized as a result of a joint return shall be divided
equal |y between the parties.

During 2000, petitioner received from M. Nodurft, pursuant

to the separation agreenent, paynent of $18,608 (paynent).! For

The separation agreenent requires M. Nodurft to nake 12
nont hly paynents of $1,505 to petitioner for a total yearly
(continued. . .)
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2000, petitioner filed a separate Federal tax return, claimng
single rates. During the year in issue, petitioner resided in
Bi r m ngham Al abama, and M. Nodurft resided in Arlington,
Vi rginia.

On Cctober 9, 2001, the Grcuit Court of the City of
Al exandria, Virginia, entered a decree granting the divorce of
petitioner and M. Nodurft, which incorporated by reference the
April 17, 1998, separation agreenment. \Wen she filed her
petition, petitioner resided in Longwood, Florida.

Di scussi on

The issue in the instant case is whether the paynent
petitioner received fromM. Nodurft constitutes alinony that is
i ncl udabl e in her inconme under section 71.2

Section 71 provides:

SEC. 71. ALI MONY AND SEPARATE MAI NTENANCE PAYMENTS.

(a) General Rule.--Goss inconme includes anounts
received as alinony or separate mai ntenance paynents.

(b) Alinony or Separate Mintenance Paynents Defi ned. —-
For purposes of this section-

Y(...continued)
paynent of $18,060. The paynent in issue is $18,608, and the
parti es have not provided an explanation for this discrepancy.

2Petitioner does not argue that sec. 7491 applies in the
i nstant case. Moreover, the resolution of the instant case does
not depend upon which party has the burden of proof. Rather, the
instant case is decided upon the basis of the fully stipul ated
facts and the docunents contained in the record.
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(1) I'n general.—The term “alinony or separate

mai nt enance paynent” nmeans any paynent in cash if-—

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunment
does not designate such paynent as a paynent
which is not includable in gross inconme under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally
separated from his spouse under a decree of divorce
or of separate mai ntenance, the payee spouse and
t he payor spouse are not nmenbers of the sane
househol d at the tine such paynent is made, and

(D) there is no liability to nmake any such
paynment for any period after the death of the payee
spouse and there is no liability to nmake any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.

(2) Divorce or separation instrunment.--The term

“divorce or separation instrunent” neans-—

(A) a decree of divorce or separate nmaintenance
or a witten instrunent incident to such a decree,

(B) a witten separation agreenent, or
(C) a decree (not described in subparagraph

(A)) requiring a spouse to nmake paynments for the
support or mai ntenance of the other spouse.

Petitioner contends that, because she and her fornmer husband

were not |legally separated during 2000, the paynent she received

fromher former husband is not alinony. W do not agree. The

relevant inquiry is whether the paynent was made pursuant to a

witten separation agreenent within the neaning of section

71(b)(2)(B).
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Petitioner contends that the separati on agreenent she and
M. Nodurft executed was not legally binding, and that paynents
made pursuant to the separation agreenent should not be
considered alinony. Petitioner asserts in the petition that
“Petitioner and Fornmer Husband were advised in the office of the
Judge Advocate of Kaneohe Bay, Hawaii, USMCB, said ‘separation
docunents were not legally binding as they are not issued froma
civilian court of law.”

Petitioner’s contention fails to appreciate that a paynent
made pursuant to a witten separation agreenent may be alinony
under section 71 even though the agreenent may not be an

enforceabl e i nstrument under State |law. See sec. 1.71-

1(b)(2)(i), Income Tax Regs.; see also Ri chardson v.

Comm ssioner, 125 F. 3d 551 (7th Gr. 1997), affg. T.C Meno.

1995-554: Benhamv. Commi ssioner, T.C Meno. 2000-165. The term

“witten separation agreenent” is not defined by the Code. See

Jacklin v. Comm ssioner, 79 T.C 340, 346 (1982); Benhamv.

Conmi ssi oner, supra; Leventhal v. Commi ssioner, T.C Mno. 2000-

92. A witten separation agreenent is a clear, witten statenent
of the terns of support for separated parties. See Bogard v.

Comm ssioner, 59 T.C. 97, 101 (1972). A separation agreenent

requi res mutual assent of the parties. Kronish v. Conmm ssioner,

90 T.C. 684, 693 (1988); see also Benhamv. Conm ssioner, supra.
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Petitioner filed a separate return for 2000, claimng single
rates, and petitioner and M. Nodurft resided in separate States.
Petitioner and M. Nodurft signed the separation agreenent, and
petitioner received the paynent from M. Nodurft pursuant to the
separation agreenent. The separation agreenent required M.
Nodurft to pay petitioner $1,505 per nonth “until a final decree
of divorce or dissolution is entered as between the parties.”
According to its own terns, the separation agreenent was entered
into by petitioner and M. Nodurft to effect a permanent
separation. The separation agreenment explicitly provides terns
of support that are sufficient for it to be considered a witten
separation agreenent under section 71. See Bogard v.

Conmi ssi oner, supra at 101-102; Benham v. Conmi SSioner, supra.

Petitioner’s contention that the separation agreenment is not

| egal | y enforceabl e does not change that result. See Richardson

v. Conm ssioner, supra; Benhamv. Commi SSioner, supra.

We have stated that a separation instrunent that provides a
“clear, explicit and express direction” that a paynent nade
pursuant to that separation instrunent is not includable in
i ncone under section 71 and not allowabl e as a deducti on under
section 215 will qualify the paynent for exclusion fromthe

recipient’s incone. See Richardson v. Conm ssioner, supra;

Estate of Goldman v. Comm ssioner, 112 T.C 317, 323 (1999),

affd. w thout published opinion sub nom Schutter v.
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Comm ssi oner, 242 F.3d 390 (10th Cr. 2000); Medlin v.

Commi ssioner, T.C Menp. 1998-378; see also sec. 1.71-1T(b), QQA-

8, Tenporary Incone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31,
1984). W conclude that the separati on agreenent between
petitioner and M. Nodurft fails to designate that the paynents
to petitioner are not to be deductible by himunder section 215
or includable in her gross incone under section 71. The
provi sions of the separation agreenent entitled “Tax Matters”
require petitioner and M. Nodurft to file a joint return if
doing so would result in a lower tax liability than if they each
filed a separate return. The agreenent does not require that the
paynments by himto her be treated as other than alinony.

On the basis of the foregoing, we conclude that the paynent
petitioner received fromher fornmer husband is alinony and is
i ncl udabl e in her income pursuant to section 71

To reflect the foregoing,

Deci sion will be entered for

r espondent.



