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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned an $11, 038 defi ci ency
and a $1,431.50 addition to tax pursuant to section 6651(a)(1)?

in petitioner’s 2001 Federal incone tax. At the close of trial,

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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respondent orally noved to inpose a $5,000 penalty pursuant to
section 6673. After concessions, the issues for decision are:
(1) Whether the pension distributions petitioner received during
2001 fromthe Defense Finance and Accounting Service and fromthe
Thonpson- Ranp- Wol dri dge (TRW pension plan are includable in
income for 2001; and (2) whether the Court should inpose a
penal ty pursuant to section 6673.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, stipulation of settled issues, and the
attached exhibits are incorporated herein by this reference. At
the tinme he filed the petition, petitioner resided in Apple
Val l ey, California.

Petitioner had been a reserve officer in the U S. Ar Force.
During 2001, petitioner received $44,183 in retirenment pension
distributions fromthe Defense Finance and Accounting Service on
account of his prior service as a reserve officer in the US. Ar
Force. Petitioner was not injured while serving in the US. Ar
Force, and the retirenment pension distributions were paid for
petitioner’s prior service in the US. A r Force and not on
account of a disability.

Petitioner had been an engineer for TRW During 2001,
petitioner received $3,040 in retirement pension distributions

fromthe TRW pensi on pl an.
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Petitioner submtted to the Internal Revenue Service a Form
1040, U.S. Individual Inconme Tax Return, for 2001 listing only
zeros, e.g., listing zero inconme and zero tax due. Attached to
the Form 1040 was an affidavit from petitioner containing
frivol ous and groundl ess argunents.
OPI NI ON

Defi ci enci es

Section 61 defines gross incone as all inconme from whatever
source derived. G oss incone includes, anong other things,
pensions and annuities. Sec. 61(a); see also sec. 72.

Petitioner admts that he received the incone listed in the
notice of deficiency fromthe Defense Finance and Accounting
Service and fromthe TRWpension plan. Petitioner admts that
t he amounts received fromthe Defense Finance and Accounti ng
Service were not amounts received as a pension or annuity for
personal injury or sickness resulting fromactive service in the
Armed Forces or as a disability annuity. See sec. 104(a)(4)
(excl udi ng such anounts fromincone).

Accordi ngly, we conclude that the pension distributions
petitioner received during 2001 fromthe Defense Finance and
Accounting Service and fromthe TRW pension plan are includable

in incone for 2001.



I1. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position nmaintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, colorable argunment for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see al so Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer shoul d have known cl ai m was
frivol ous).

Respondent repeatedly warned petitioner that his argunents
are frivolous. Respondent provided petitioner with a copy of
“The Truth About Frivol ous Tax Argunents”. Respondent directed
petitioner to, anong other things, sections 61 and 72.

Additionally, petitioner is no stranger to this Court. In
docket No. 16886-04, petitioner also argued that distributions
fromthe Defense Finance and Accounting Service and fromthe TRW
pensi on plan for 2000 were not taxable. On Decenber 14, 2005, we
granted summary judgnment for respondent in docket No. 16886-04
and entered an order and deci sion hol ding, anong ot her things,

that the distributions fromthe Defense Finance and Accounting
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Service and fromthe TRW pension plan for 2000 were incone and
taxable to petitioner.

I n docket No. 9757-05L, a section 6330 case regarding
collection of petitioner’s 1999 tax liability, respondent filed a
nmotion for summary judgnent and to inpose a penalty under section
6673. In docket No. 9757-05L, petitioner advanced frivol ous and
groundl ess argunents, and on March 20, 2006--7 nonths prior to
the trial of the instant case--the Court entered an order and
deci sion granting respondent’s notion to inpose a penalty under
section 6673 and inposing a penalty of $2,500 pursuant to section
6673.

Furthernore, in the case at bar, on May 4, 2006, in an order
granting partial sunmary judgnent to respondent, this Court
stated: “Petitioner is adnonished not to pursue frivol ous
argunents whi ch have been rejected by both this Court and the
Court of Appeals for the Ninth Crcuit. Should petitioner
continue to pursue those frivolous argunents, this Court wl|
i npose a penalty on petitioner under section 6673.” At trial,
the Court rem nded petitioner of this adnonishnent. Petitioner
stated that he was famliar with section 6673.

Petitioner continued to advance frivol ous argunents, e.g.,
the definition of “income” in section 61 “is used inits
constitutional sense” and shopworn argunents regarding the 16th

Amendnent characteristic of tax-protester rhetoric that has been
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universally rejected by this and other courts. W]Icox v.

Conmm ssi oner, 848 F.2d 1007 (9th Cr. 1988), affg. T.C Meno.

1987-225; Carter v. Conm ssioner, 784 F.2d 1006, 1009 (9th Cr

1986). We do not painstakingly address petitioner’s assertions
“Wth sonber reasoning and copious citation of precedent; to do
so m ght suggest that these argunents have sone colorable nerit.”

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

Petitioner was warned several times by respondent and the
Court that his argunents were frivolous and without nerit, and
that if he continued to advance them he could be subject to a
penalty of up to $25,000. Even after receiving repeated
war ni ngs, and the Court inposing a penalty of $2,500 pursuant to
section 6673 in another docket only 7 nonths before the trial of
this case, petitioner continued to advance frivol ous and
meritless argunents.

We concl ude petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and mai ntai ned these
proceedings primarily for delay. Accordingly, pursuant to
section 6673(a), we hold petitioner is liable for a $5, 000
penal ty.

To reflect the foregoing,

An appropriate order and

decision will be entered.




