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GALE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the
petition was filed.! Pursuant to section 7463(b), the decision
to be entered is not reviewable by any other court, and this

opi nion shall not be treated as precedent for any other case.

1Unl ess ot herwi se noted, all section references are to the
I nt ernal Revenue Code of 1986, as in effect for the taxable year
in issue.
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Respondent determ ned a deficiency in petitioner Edw n
Davila, Jr.’s (M. Davila) 2009 Federal incone tax of $6, 464.

The issues for decision are whether, with respect to the two
m nor children of his cousin, M. Davila was entitled for 2009
to: (1) Two exenptions for dependents; (2) a child tax credit;
(3) an earned incone tax credit; and (4) “head of househol d”
filing status. W conclude that he was not entitled to any of
t he foregoing.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, M. Davila resided in New YorKk.

M. Davila's first cousin and her two mnor children, born
in 2002 and 2007, lived with himfrom approxi mately May to
Decenber of 2009. In addition to housing, he provided certain
ot her necessities for his cousin and her children during this
period. M. Davila s cousin had noved herself and her children
inwith M. Davila in May 2009 because she feared for her safety
from her estranged husband if she remained in her own residence.

On his 2009 Federal inconme tax return, M. Davila reported
t axabl e i ncome from wages, salaries, or tips of $25,728 and
claimed both of his cousin’s children as dependents, and with

respect to the children also clainmed a child tax credit, an
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earned incone tax credit, and head of household filing status.
Respondent issued a notice of deficiency to M. Davila in which
he determned that M. Davila was not entitled to any of the

f or egoi ng.

Di scussi on

Per sonal Exenption

In addition to a personal exenption for hinmself, M. Davila
cl ai mred personal exenptions with respect to two dependents, which
respondent disallowed. Section 151(c) provides for a personal
exenption for each individual who is a dependent, as defined in
section 152, of the taxpayer for the taxable year. A “dependent”
means a qualifying child or a qualifying relative. Sec. 152(a).

A “qualifying child” neans an individual who, anpong ot her
requi renents, bears a relationship to the taxpayer that is
enunerated in section 152(c)(2); nanely, the individual is a
child of the taxpayer or descendant of such a child; or a
brother, sister, stepbrother, or stepsister of the taxpayer or a
descendant thereof. The children M. Davila clainmed as
dependents are the offspring of his cousin. Consequently, they
do not have any of the foregoing famly relationships with him
and accordingly neither is a “qualifying child” for purposes of
section 152. Thus, the children are not M. Davila's dependents

by virtue of either’s being a “qualifying child”.
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Section 152(d) defines a “qualifying relative”. A

qualifying relative nust either satisfy one of the famly
rel ati onshi ps enunerated in the statute, sec. 152(d)(2)(A-(GQ,?
or be an individual who “for the taxable year of the taxpayer”
has the sane principal place of abode as the taxpayer and is a
menber of the taxpayer’s household (neani ng that the individual
receives nore than one-half of his support fromthe taxpayer),
sec. 152(d)(2)(H). The reqgulations issued under section 152
clarify the requirenent that an individual who does not satisfy
one of the enunerated famly relationships nust live with the
taxpayer for the entire taxable year to neet the definition of a
gualifying relative. Sec. 1.152-1(b), Incone Tax Regs.;?3 see

al so Von Tersch v. Conm ssioner, 47 T.C 415, 422 (1967);

Trowbridge v. Comm ssioner, 30 T.C. 879, 880 (1958), affd. 268

2The enunerated relationships for a qualifying relative are,
with respect to the taxpayer: (1) A child or a descendant of a
child; (2) a brother, sister, stepbrother, or stepsister; (3) the
father or nother, or an ancestor of either; (4) a stepfather or
stepnot her; (5) a son or daughter of a brother or sister of the
taxpayer; (6) a brother or sister of the father or nother of the
taxpayer; or (7) a son-in-law, daughter-in-law, father-in-Iaw,
nmot her-in-law, brother-in-law, or sister-in-Ilaw

3Al t hough sec. 1.152-1(b), Incone Tax Regs., has not been
anmended to reflect changes in sec. 152 that were enacted by the
Working Famlies Tax Relief Act of 2004, Pub. L. 108-311, sec.
201, 118 Stat. 1169, we note that the | anguage of forner sec.
152(a)(9), which is interpreted in sec. 1.152-1(b), Inconme Tax
Regs., and the casel aw cited above, has been carried over
unchanged in current sec. 152(d)(2)(H. W thus concl ude that
the regulatory interpretation that “for the taxable year of the
t axpayer” (as used in sec. 152(d)(2)(H)) neans for the entire
taxabl e year remains in force.
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F.2d 208 (9th G r. 1959); &olden v. Comm ssioner, T.C. Mno.

1997-355; Douglas v. Conmi ssioner, T.C Meno. 1994-519, affd.

wi t hout published opinion 86 F.3d 1161 (9th Gr. 1996).

The parties focused their dispute at trial on whether M.
Davil a had provided nore than one-half of the support for his
cousin’s children in 2009. However, the relative amunt of M.
Davila’s support is of no consequence, given that it is
undi sputed that the children resided with M. Davila for |ess
than the entire taxable year during 2009. The children’s
partial -year residency with M. Davila precludes the status of
either as a “qualifying relative” under section 152(d)(2)(H), and
they do not satisfy any of the famly relationships listed in
section 152(d)(2)(A)-(G. Consequently, neither of the children
is a “qualifying relative” within the nmeaning of section
152(d) (2).

Because neither of the children at issue is a “qualifying
child” or a “qualifying relative” within the nmeaning of section
152(c) or (d), they are not M. Davila s dependents and he
accordingly is not entitled to the two personal exenptions he
claimed with respect to them for 2009.

Child Tax Credit

M. Davila clainmed a child tax credit under section 24 with
respect to two children, which respondent disallowed. Section 24

allows a tax credit with respect to any qualifying child of the
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taxpayer. A “qualifying child” for this purpose neans a
“qualifying child” as defined in section 152(c). Sec. 24(c). As
we have concluded that neither of the children at issue is a
“qualifying child” as defined in section 152(c), M. Davila is
not entitled to a child tax credit for 2009.

Earned | ncome Tax Credit

M. Davila clainmed an earned incone tax credit under section
32 on the basis of his having two qualifying children.

Respondent di sallowed the entire tax credit.

The earned incone tax credit is phased out depending on the
anount of the taxpayer’s “earned incone” as defined in section
32(c)(2) and on whether the taxpayer has one or nore qualifying
children.* Sec. 32(b). GCenerally, “earned incone” neans the sum
of the taxpayer’s wages, salaries, tips, other enploynment
conpensation, and earnings fromself-enploynent that is
i ncludable in gross inconme for the taxable year. See sec.
32(c)(2). The tax credit is increased for one or nore qualifying
children. See sec. 32(b). A “qualifying child” for this purpose
generally neans a “qualifying child” as defined in section
152(c). Sec. 32(c)(3).

M. Davila had “earned incone” within the neaning of section

32(c)(2) of $25,728 for 2009. As we have concluded that neither

“For 2009, the credit is conpletely phased out for taxpayers
with no qualifying children and earned i ncome at or above
$13,440. Rev. Proc. 2008-66, 2008-45 |.R B. 1107, 1111
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of the children at issue is a “qualifying child” as defined in
section 152(c), and given that M. Davila s earned i ncone exceeds
the $13,440 figure at which the credit is phased out for a

t axpayer with no “qualifying child”, he is not entitled to any
earned inconme tax credit for 20009.

Head of Household Filing Status

M. Davila clainmed head of household filing status;
respondent determned that his filing status was single for 2009.
Section 1(b) inposes a tax rate schedule for an individual who is
a “head of household” as defined in section 2(b). An individual
qualifies as a head of household if, inter alia, he naintains as
hi s home a househol d which constitutes the principal place of
abode of a “qualifying child” as defined in section 152(c) or a
“dependent” under section 151. Sec. 2(b)(1). As we have
concl uded that neither of the children is either a “qualifying
child” as defined in section 152(c) or otherw se a “dependent”
under section 151 (as defined in section 152), M. Davila is not
entitled to claimhead of household filing status for 2009. W
therefore sustain respondent’s determnation that M. Davila's
filing status for 2009 was single.

To reflect the foregoing,

Deci sion will be entered for

r espondent.



