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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax of $1,991 for the taxable year 2000. The issue
remai ni ng for decision is whether Social Security disability
benefits petitioners received are includable in their gross
income.! Petitioners resided in Chula Vista, California, on the
date the petition was filed in this case.

Petitioners filed a joint Federal inconme tax return for
t axabl e year 2000. They did not report any incone from Soci al
Security disability benefits. Respondent determ ned that
petitioners received $15,053 in disability benefits during 2000,
and that $12,795 of this ampbunt was includable in petitioners’
gross i ncone.

Petitioners do not dispute receiving the anount of benefits
respondent determ ned. Rather, petitioners argue that disability
benefits, as such, should not be included in gross incone.
Petitioners base their position upon advice they received from an
accountant and I RS enpl oyees, who told petitioners that

disability paynents are not taxable. However, despite the advice

The Court, in an order dated Dec. 1, 2003, held that a
notice of deficiency issued to petitioners for taxable year 1999
was invalid because it did not reflect petitioners’ |ast known
address. Because the jurisdiction of this Court requires a valid
noti ce of deficiency, petitioners’ case was dism ssed for |ack of
jurisdiction insofar as it related to 1999, and this Court may
not address at this tinme issues raised by petitioners with
respect to that year. Petitioners do not dispute the only other
adjustnment in the notice of deficiency for taxable year 2000, the
inclusion in income of capital gain dividends of $15.
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to the contrary, it is clear under Federal tax |law that Soci al
Security disability benefits are included in gross incone to the
sanme extent as other Social Security benefits. Sec. 86(d)(1);

Thomas v. Commi ssioner, T.C. Mno. 2001-120. The anount of the

benefits includable in a taxpayer’s incone depends upon the
taxpayer’s filing status and i nconme from other sources but never
exceeds 85 percent of the benefits received. Sec. 86(a). W
have revi ewed respondent’s cal cul ati ons and concl ude t hat
respondent was correct in determning that 85 percent of
petitioners’ Social Security disability benefits are includable
in their gross inconme for the year 2000.

Petitioners argue that they “have a prenuptial agreenent
that stipul ates separate property, wages and/or earnings”. W
interpret petitioners’ argunent to be that, pursuant to the
prenuptial agreenent, their income should not be conbined for
pur poses of applying section 86. Such an agreenent has no effect
on the application of Federal tax |aw under the circunstances of
this case. Petitioners elected to file a joint Federal inconme
tax return, and therefore their tax nmust be “conputed on the
aggregate incone and the liability with respect to the tax shal
be joint and several.” See sec. 6013(d)(3). Petitioners nay not
revoke their election to file jointly after the expiration of the

time for filing the return. See Ladden v. Conm ssioner, 38 T.C.

530 (1962); sec. 1.6013-1(a)(1), Incone Tax Regs.



- 4 -

Petitioners also stress that I RS enpl oyees advi sed t hemt hat
disability benefits are not taxable. Neither the Comm ssioner
nor this Court is bound by advice given to a taxpayer which is

based upon a mstake of law. Dixon v. United States, 381 U S. 68

(1965); Auto. Cdub v. Conm ssioner, 353 U S. 180 (1957). The

authoritative sources of Federal tax |aw are the statutes,

regul ations, and judicial decisions. Zi mernman v. Conm SSioner,

71 T.C. 367, 371 (1978), affd. w thout published opinion 614 F.2d
1294 (2d CGr. 1979). W have applied the rel evant statute, and
we have concl uded that respondent correctly applied the law in
this case.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




