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DEAN, Special Trial Judge: This case was heard under the

provi sions of section 7463 of the Internal Revenue Code as in
effect at the tinme the petition was filed. Unless otherw se
indicated, all other section references are to the Internal
Revenue Code in effect for the years at issue. The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies in petitioner's Federal
i ncome taxes of $2,526 for 1999 and $3,819 for 2000. The issues
for decision are whether petitioner, for both years, properly
reported pension inconme and is entitled to claimtrade or
busi ness expense deductions. Respondent's adjustnents to
petitioner's item zed deductions and the taxable anmount of his
Social Security benefits are conputational and will be determ ned
by the Court's resolution of the inconme and expense issues.

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in
this case was filed, petitioner resided in Sacranento,
Cal i fornia.

Backgr ound

There is no disagreenent anong the parties as to the facts
inthis case, which are alnost fully stipulated. Before his
retirement in 1990, petitioner was self-enployed as an
i ndependent i1 nsurance agent for the New York Life |Insurance
Conpany (conpany). After a surgery, petitioner retired on
disability due to heart-related health problens. Upon his
retirement, the conpany transferred his clients to another
i nsurance agent and began payi ng pension distributions to
petitioner. There is no indication that there was any
under standi ng that he would return to his position as an agent

for the conpany.
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During 1999 and 2000, the conpany paid taxabl e pension
benefits to petitioner of $29,012.40 and $30, 012. 40,
respectively. The conpany issued to petitioner and the |nternal
Revenue Service Fornms 1099R, Distributions From Pensi ons,
Annuities, Retirement or Profit-Sharing Plans, |nsurance
Contracts, etc.

For each of the years 1999 and 2000, petitioner attached a
Schedule C, Profit or Loss From Business, to his Federal incone
tax return. On the 1999 schedul e he describes his business or
profession as "LIFE INS SALES'. The gross receipts that
petitioner reported on both Schedul es C consisted of the pension
benefits paid to himby the conpany. Petitioner did not sell or
attenpt to sell any insurance products during any part of 1999 or
2000.

Petitioner, however, did not remain idle during his
retirement. During the years at issue, petitioner maintained
contact with his forner insurance clients, perform ng various
services such as assisting with changes to beneficiaries,
addresses, and incone tax w thhol dings. Petitioner, however,
recei ved no conpensation for the services he perforned. In
February of 2000 petitioner had another heart surgery and after a
year he found out that he would no | onger be able to perform

services for his fornmer clients.
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Upon exam ning petitioner's returns for the years in
contest, the Conmm ssioner determ ned that petitioner's income was
reportabl e as pension inconme and not as Schedul e C incone.
Respondent al so determ ned that because petitioner was not
engaged in a trade or business or an activity for the production
of income, he is not entitled to the deductions clained on the
Schedul es C.

Di scussi on

Because there is no factual dispute in this case, section
7491 is inapplicable.

Section 162 allows a deduction for certain expenses incurred
"in carrying on" a trade or business. During the years at issue,
petitioner was retired due to disability and not engaged in a
trade or business or an activity for profit. Petitioner received
only pension incone; he did not receive any gross receipts or
sal es ambunts. But petitioner argues that he intended to reenter
t he i nsurance busi ness, at sone point, and the expenses he
incurred are therefore deducti bl e business expenses.

Petitioner's argunment raises the issue of the "hiatus
principle", where the tenporary cessation of a trade or business
does not preclude a determi nation that the taxpayer was "carrying

on" a trade or business during that period. See Haft v.

Commi ssioner, 40 T.C. 2, 6 (1963); Sherman v. Conm ssioner, T.C

Meno. 1977-301 (and cases cited therein). Under the principle, a



- 5 -
t axpayer nust show that during the hiatus he intended to resune

the sane trade or business. @Gllo v. Conm ssioner, T.C. Meno.

1998- 100.

Petitioner testified that upon his retirement he intended to
resune his insurance business as soon as he could. Wen
questioned as to his state of mnd after the sixth, seventh or
eighth year of retirenment, petitioner replied that he was stil
too ill to return to work but was "hopeful"” that he could return
eventually. In reply to the question as to his state of mnd
after the 10th or 11th year of retirenent, petitioner testified
that he still held out "hope", but he admtted that he "was
wonderi ng about it"

The cases apply the hiatus principle to "tenporary”
cessations of business. Wen, however, the cessation is
prol onged, with no continuing connection with the trade or
busi ness or intent to actively carry on the trade or business,
the taxpayer is not "carrying on" his trade or business while on

"hi atus". See Estate of Rockefeller v. Conm ssioner, 762 F.2d

264, 270-271 (2d Gir. 1985), affg. 83 T.C. 368 (1984); Canter v.

United States, 173 . d. 723, 354 F.2d 352 (1965) (4 years is

not "tenporary"); Corbett v. Conm ssioner, 55 T.C. 884 (1971).

The Court finds petitioner to have been an exceptionally
consci entious insurance agent and genuinely loyal to his fornmer

clients. But that does not nean that he was "carrying on" a
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trade or business during 1999 and 2000. The Court concl udes that
what petitioner describes as an "intent" to return at sone
indefinite future tinme to his former business was, in view of the
state of his health and the passage of tine, nore of a wish or
desire. Petitioner admtted that by then he "was wondering
about" whether he would ever be able to return. Even if
petitioner initially had the intent to return to his forner

busi ness after his retirenent in 1990, by the time of the tax
years at issue here, his hiatus was no |onger "tenporary". The
Court concludes that petitioner was not engaged in a trade or
busi ness or an activity for profit in 1999 and 2000.

The Court sustains respondent's determ nation that for 1999
and 2000, petitioner's pension incone is not reportable on
Schedul e C and petitioner did not incur ordinary and necessary
busi ness expenses deducti ble on Schedul e C.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be

entered for respondent.




