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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determ nation regarding collection

of his 1998, 1999, and 2000 inconme tax liabilities.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Altanonte Springs, Florida.

Petitioner submtted to the Internal Revenue Service Forns
1040A, U.S. Individual Income Tax Return, for 1998, 1999, and
2000. The Forms 1040A for 1998, 1999, and 2000 |isted zeros for,
anong ot her things, the anount of petitioner’s income, adjusted
gross incone, taxable inconme, tax, total tax, and anmount owed.
Attached to these Forns 1040A were frivol ous and groundl ess
argunent s about why petitioner was not liable to pay tax.
Respondent mailed petitioner statutory notices of deficiency for
1998, 1999, and 2000 on May 2, 2002, February 15, 2002, and
February 15, 2002, respectively. Petitioner received the
statutory notices of deficiency for 1998, 1999, and 2000.
Petitioner responded to each notice of deficiency with frivol ous
and groundl ess argunents. Petitioner, however, did not petition
the Court regarding the statutory notices of deficiency for 1998,
1999, and 2000.

On Septenber 30, 2002, February 17, 2003, and Decenber 23,
2002, respondent assessed petitioner’s liabilities and mail ed
petitioner notice and demand for paynment for 1998, 1999, and

2000, respectively.
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On February 4, 2004, respondent sent petitioner a final
notice--notice of intent to levy and notice of your right to a
hearing regarding petitioner’s 1998, 1999, and 2000 tax years
(notice of |evy).

On or about March 7, 2004, respondent received a Form 12153,
Request for a Collection Due Process Hearing, regarding
petitioner’s 1998, 1999, and 2000 tax years (hearing request).
The hearing request was postmarked February 27, 2004, and
respondent treated it as received tinely. 1In the hearing
request, petitioner checked the box for notice of |evy/seizure
and in the space to explain why he did not agree he wote: *“Not
Li abl e.”

On June 15, 2004, Settlenment Oficer J. Feist, from
respondent’s Tanpa Appeals Ofice, mailed petitioner a letter
t hat schedul ed a section 6330 hearing for June 24, 2004.
Settlenment Oficer Feist gave petitioner transcripts of his
account for the years in issue and offered petitioner an
opportunity for a face-to-face section 6330 hearing. |In light of
the fact that petitioner raised frivolous argunents in the past,
however, Settlement O ficer Feist instructed petitioner to wite
by June 22, 2004, specific relevant issues before he would grant
a face-to-face section 6330 hearing. At that tinme, Settlenent
O ficer Feist also provided petitioner with a docunent entitled

“The Truth About Frivol ous Tax Argunents” and a link to an IRS
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website containing this docunment.? Settlenent Oficer Feist also
advi sed petitioner that he could not dispute his underlying
liabilities for the years in issue because he received notices of
deficiency for the years in issue.

On June 18, 2004, petitioner called Settlenment Oficer
Feist. Petitioner and Settlenment O ficer Feist agreed to
post pone the section 6330 hearing until July 8, 2004. During the
t el ephone call of June 18, 2004, petitioner requested a face-to-
face section 6330 hearing and to record the section 6330 hearing.
Settlement O ficer Feist again noted petitioner’s previous
frivol ous argunents, but |eft open the possibility for a face-to-
face and recorded section 6330 hearing if petitioner would
provide himw th relevant issues he w shed to discuss.

On or about June 21, 2004, respondent received a fax from
petitioner. 1In the fax, petitioner acknow edged the June 22,
2004, deadline for subm ssion of relevant issues and stated that
he intended to have a face-to-face section 6330 hearing, bring
w tnesses, and record the section 6330 hearing with a court

reporter and tape recorder.

2 This docunent concludes with six pages devoted to
penal ties for pursuing frivolous tax argunents including citation
to sec. 6673 and citation to and discussion of numerous cases,
i ncludi ng sec. 6330 collection cases and ot her cases, where the
Court has inposed penalties on taxpayers for advancing frivol ous
argunent s.
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On July 2, 2004, Settlenment O ficer Feist called petitioner
because he had received a letter dated June 28, 2004, from
petitioner requesting feedback on the fax. As of July 2, 2004,
Settlement Oficer Feist had not received frompetitioner any
listing of relevant issues that petitioner wi shed to discuss at
the section 6330 hearing. During the call on that date
petitioner stated that he was out of town w thout access to his
files and he would call Settlenment Oficer Feist on July 6, 2004,
with the rel evant issues he wished to discuss. Settlenent
Oficer Feist offered petitioner the opportunity for a
correspondence or tel ephonic section 6330 hearing on July 8,

2004, as petitioner had not provided himw th any rel evant issues
to discuss at the section 6330 hearing.

On July 7, 2004, Settlenent O ficer Feist received two phone
messages and a fax frompetitioner. Petitioner raised issues
regardi ng respondent’s notices’ not having the force and effect
of | aw and respondent’s authority to send notices to him That
sanme day, Settlenment O ficer Feist telephoned petitioner about
hi s af orenenti oned argunents and inforned petitioner that al
| aws and adm ni strative procedures had been conplied wth.
Petitioner’s response was a frivolous argunent, and Settl enent
Oficer Feist noted to petitioner that his argunent was addressed
on page 42 of “The Truth About Frivol ous Tax Argunents” that he

had provided to petitioner. Settlement Oficer Feist denied
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petitioner’s request for a face-to-face and recorded section 6330
heari ng, but he suggested that petitioner could and should submt
collection alternatives to himat the schedul ed hearing tine.

On July 8, 2004, Settlenment O ficer Feist called petitioner
to conduct a tel ephonic section 6330 hearing. During the section
6330 hearing, Settlenent O ficer Feist offered petitioner the
opportunity to raise relevant issues. Petitioner raised
additional frivolous argunents, including one answered on page 36
of “The Truth About Frivol ous Tax Argunents.” Petitioner chose
not to offer a collection alternative. Petitioner insisted on a
face-to-face and recorded section 6330 heari ng.

On July 12, 2004, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 to petitioner regarding his 1998, 1999, and 2000 t ax
years (notice of determnation). 1In the notice of determ nation,
respondent determned that the filing of the notice of |evy
shoul d not be w t hdrawn.

As of July 15, 2004, petitioner’s unpaid liabilities for
1998, 1999, and 2000 were $2,041.57, $22,257.87, and $51, 510. 14,
respectively.

In the petition, petitioner’s only assignnent of error was
t hat respondent did not allow or provide hima face-to-face

section 6330 hearing pursuant to the regul ati ons under section
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6330, and that this also denied himthe right to record the
section 6330 hearing.

The only issues that petitioner would raise, or would have
raised, if provided a face-to-face section 6330 hearing are
frivol ous and groundl ess i ssues and argunents--e.g., that the
Comm ssioner had no authority to assess tax, that there is no
definition of an inconme tax or incone, that there is no provision
in the Internal Revenue Code that nakes himliable to pay taxes
or file returns, and that he wanted Settlement O ficer Feist to
show himwhere in the Internal Revenue Code it provides that he
(petitioner) is liable to file returns--and he wanted to di spute
t he anpbunt of his underlying tax liability.3

OPI NI ON

When the Conm ssioner issues a determ nation regarding a
di sputed collection action, section 6330(d) permts a taxpayer to
seek judicial reviewwth the Tax Court or a U S. District Court,
as is appropriate. |If the underlying tax liability is properly

at issue, we review that issue de novo. Sego v. Conmni ssioner,

114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114 T.C 176, 181

(2000). If the validity of the underlying tax liability is not
at issue, we review the Comm ssioner’s determ nation for abuse of

di scretion. Seqo v. Conm ssioner, supra at 610.

3 W note that until trial, and initially at trial,
petitioner refused to state what issues he would raise, or would
have raised, at a face-to-face sec. 6330 hearing.
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Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
coll ection action, and alternative neans of collection. |1d. at

609; Goza v. Conm ssioner, supra at 180. |If a taxpayer received

a statutory notice of deficiency for the years in issue or
ot herwi se had the opportunity to dispute the underlying tax
liability, the taxpayer is precluded fromchall enging the
exi stence or anount of the underlying tax liability. Sec.

6330(c)(2)(B); Sego v. Conm ssioner, supra at 610-611; Goza V.

Conmi ssi oner, supra at 182-183.

A section 6330 hearing “may, but is not required to, consist
of a face-to-face neeting.” Sec. 301.6330-1(d)(2), QA-D6,
Proced. & Adnmin. Regs. |If a taxpayer wants a face-to-face
section 6330 hearing, the taxpayer nust be offered an opportunity
for such a section 6330 hearing at the Appeals office closest to
the taxpayer’s residence. Sec. 301.6330-1(d)(2), Q&A-D7, Proced.
& Adm n. Regs.

Al t hough respondent denied petitioner a face-to-face section
6330 hearing and the right to record the section 6330 hearing, we
conclude that it is not necessary and will not be productive to
remand this case to the Appeals Ofice for a face-to-face section

6330 hearing in order to allow petitioner to make his frivol ous
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argunents or to record the section 6330 hearing. See Lunsford v.

Commi ssioner, 117 T.C. 183, 189 (2001); see al so Kenper v.

Conmi ssioner, T.C. Menp. 2003-195. Furt hernore, we need not

remand this case so respondent can consider petitioner’s
challenge to his underlying liabilities as petitioner is
precl uded fromchallenging his underlying liabilities for the

years in issue because he received notices of deficiency for the

years in issue. Sec. 6330(c)(2)(B); Sego v. Conm ssioner, supra

at 610-611; Goza v. Conm ssioner, supra at 182-183.

Petitioner has failed to raise a spousal defense, nake a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.
These i ssues are now deened conceded. See Rule 331(b)(4).

After exam nation of the entire record before us, we
concl ude that respondent did not abuse his discretion in
determining to proceed with the collection action as determ ned
in the notices of determnation with respect to petitioner’s
unpaid liabilities for taxable years 1998, 1999, and 2000.

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position maintained by the taxpayer is “frivol ous”

where it is “contrary to established | aw and unsupported by a
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reasoned, col orable argunment for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see al so Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner has advanced shopworn argunments characteristic of
tax-protester rhetoric that has been universally rejected by this

and other courts. WIcox v. Conm ssioner, 848 F.2d 1007 (9th

Cr. 1988), affg. T.C. Meno. 1987-225; Carter v. Conm SsSioner,

784 F.2d 1006, 1009 (9th Cr. 1986). W shall not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Cir. 1984).

We concl ude that petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and mai ntai ned these
proceedings primarily for delay. W take this opportunity to
warn petitioner that the Court will inpose a penalty pursuant to
section 6673 if he returns to the Court and proceeds in a simlar
fashion in the future.

To reflect the foregoing,

Deci sion will be entered

for respondent.




