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MVEMORANDUM OPI NI ON

COHEN, Judge: This case was conmenced in response to
notices of determ nation concerning collection action with
respect to petitioners’ Federal incone tax liabilities for 2004
and 2006. The issue for decision is whether the Internal Revenue
Service (IRS) Appeals Ofice abused its discretion by sustaining

the filing of a notice of Federal tax lien. Unless otherw se
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indicated, all section references are to the Internal Revenue
Code, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
reference. Petitioners resided in Texas at the tinme their
petition was filed.

Petitioners filed joint Federal inconme tax returns for 2004
and 2006. The 2004 tax liability was assessed on May 30, 2005.
Petitioners entered into an install nent agreenment with the IRS to
pay the tax reported due for 2004 and nmade nonthly paynents from
July 2005 t hrough Septenber 2008. No notice of deficiency was
sent to petitioners with respect to their outstanding 2004 tax
liability.

The I RS exam ned petitioners’ 2006 tax return, determ ned a
tax deficiency, and sent a notice of deficiency to themat their
| ast known address on March 31, 2008. Petitioners failed to
respond to three U. S. Postal Service notices of attenpted
delivery, and the notice of deficiency was returned to the IRS
mar ked “Uncl aimed”. The outstanding tax liability for 2006 was

assessed on Septenber 1, 2008.
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The outstanding tax liabilities for 2004 and 2006 renai ned
unpai d and, on August 27, 2009, the IRS sent petitioners a notice
of Federal tax lien filing informng themof their right
to a hearing under section 6320. 1In the notice, the IRS inforned
petitioners that a Notice of Federal Tax Lien was being filed
t hat sane day.

Petitioners responded to the Federal tax lien filing by
submtting a conpleted Form 12153, Request for a Coll ection Due
Process or Equivalent Hearing. Petitioners noted their reason
for disagreeing with the filing of the lien as follows: *“Upon
review by the taxpayer it appears that the tax preparer did not
prepare the tax returns at issue correctly and the taxpayer is
willing to enter into an installnment agreenent or an offer in
conprom se.”

The Appeals Ofice responded by |letter dated March 23, 2010,
acknow edgi ng recei pt of petitioners’ request for a collection
due process (CDP) hearing. The letter addressed petitioners’
statenent that the 2004 and 2006 tax returns had been prepared
incorrectly by informng themthat for alternative collection
met hods such as an install ment agreenent or an offer-in-
conprom se to be considered they would need to submt corrected
and signed tax returns for 2004 and 2006 within 14 days. A

t el ephone hearing was scheduled for April 20, 2010. Petitioners
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did not submt the information requested by the Appeals Ofice
before the hearing.

On April 20, 2010, an IRS settlenent officer conducted a CDP
hearing with petitioners’ representative. No collection
alternative was offered for 2004 or 2006, and no chal |l enge was
raised with respect to the appropriateness of the IRS collection
action. During the tel ephone hearing, petitioners’
representative did not dispute the conpensation that resulted in
the tax liabilities but stated that IRS transcripts that he had
for petitioners showed no bal ance due for 2004. The settlenent
of ficer informed petitioners’ representative that there renmained
a bal ance due and requested that he forward a copy of the
described transcript. Upon receipt of the transcript, the
settlenment officer determned that it actually reflected a
bal ance due for 2004, contrary to the claimby petitioners’
representative.

The Appeals Ofice verified that the requirenents of
applicable | aw and adm ni strative procedure had been net and
determned that the filing of the |lien was appropriate to protect
the Governnent’s interest. On May 13, 2010, notices of
determ nation sustaining the lien were sent to petitioners.

Di scussi on

Section 6321 inposes a lien in favor of the United States on

all property and property rights of a taxpayer |iable for taxes
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after a demand for the paynent of the taxes has been made and the
taxpayer fails to pay. The lien arises when the assessnent is
made. See sec. 6322. The IRS files a notice of Federal tax lien
to preserve priority and put other creditors on notice. See sec.
6323. Section 6320(a) requires the Secretary to send witten
notice to the taxpayer of the filing of a notice of |lien and of
the taxpayer’s right to an admnistrative hearing on the matter.

The hearing generally shall be conducted consistent with
procedures set forth in section 6330(c), (d), (e), and (g). See
sec. 6320(c). Under section 6330(c)(2)(A) a taxpayer may raise
any relevant issue at a CDP hearing, including “challenges to the
appropri ateness of collection actions”, and may make “offers of
collection alternatives, which may include the posting of a bond,
the substitution of other assets, an installnent agreenment, or an
offer-in-conprom se.” A taxpayer is expected to provide al
relevant information requested by the Appeals Ofice for its
consideration of the facts and issues involved in the hearing.
See secs. 301.6320-1(e)(1), 301.6330-1(e)(1), Proced. & Adm n.
Regs.

Chal I enges to the underlying tax liability may be raised
during the CDP hearing only where the taxpayer did not receive a
noti ce of deficiency or otherwi se have an opportunity to dispute
such liability. See sec. 6330(c)(2)(B). To dispute the

underlying liability, a taxpayer must properly raise the nmerits
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of the underlying liability as an issue during the CDP hearing.

See Ganelli v. Conm ssioner, 129 T.C 107, 112-116 (2007); sec.

301.6320-1(f)(2), QA-F3, Proced. & Adm n. Regs. The nerits are
not properly raised if the taxpayer chall enges the underlying tax
l[tability but fails to present the Appeals O fice wth any
evidence with respect to that liability after being given
reasonabl e opportunity to present such evidence. See sec.
301.6320-1(f)(2), Q%A-F3, Proced. & Adm n. Regs.

The I RS sent a notice of deficiency to petitioners for 2006
that was returned to the IRS marked “Uncl ai ned”. The
Comm ssi oner has generally prevailed in foreclosing challenges to
the underlying liability under section 6330(c)(2)(B) where he
establishes that a notice of deficiency was nmailed to the
t axpayer’s | ast known address and no factors are present that

rebut the presunption of official regularity and of delivery.

See, e.g., Sego v. Comm ssioner, 114 T.C. 604, 609-610 (2000);

Cark v. Commi ssioner, T.C Meno. 2008-155. However, we do not

address whether the notice of deficiency for 2006 forecl osed
chal l enges to the underlying liability for that year because
petitioners were given the opportunity to provide anended tax
returns for 2004 and 2006 to address disputes they had with the
underlying liabilities. Petitioners did not file an anended

return for 2004 or 2006.
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At the hearing petitioners’ representative notified the
settlenment officer that he had copies of IRS transcripts for
petitioners that reflected no bal ance due for 2004. Upon review
of these docunents, the settlenent officer informed petitioners’
representative the transcripts did in fact show a bal ance due for
2004.

Where the issue is “the amount of tax owed that remains
unpai d”, we review the determ nation of the Appeals Ofice de
novo as this is a challenge to the validity of the underlying tax

l[iability when it is properly raised. Boyd v. Conm ssioner, 117

T.C. 127, 131 (2001). However, petitioners’ incorrect claimthat
the IRS transcripts reflected no bal ance due for 2004 was
insufficient on its own to chall enge the underlying tax
liability.

Therefore, petitioners may not contest the underlying
l[iabilities and nust establish that the issuance of the notices
of determ nation sustaining the lien filing was an abuse of

discretion. See Seqgo v. Conmi ssioner, supra at 609-610. An

abuse of discretion is shown only if the action of the Appeals
officer was arbitrary, capricious, or wthout sound basis in fact

or law. See Ganelli v. Comm ssioner, supra at 111

Petitioners contend that it was an abuse of discretion for
the RS to uphold the filing of the Federal tax |lien because they

were not given sufficient time to submt anended tax returns for
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2004 and 2006. As we stated in Roman v. Conmi ssioner, T.C. Meno.

2004- 20:

No statutory or regulatory provision requires that

t axpayers be afforded an unlimted opportunity to

suppl enment the admnistrative record. * * * The

statute only requires that a taxpayer be given a

reasonabl e chance to be heard prior to the issuance of

a notice of determnation. * * *
Further, the Appeals Ofice shall “attenpt to conduct a CDP
hearing and issue a Notice of Determ nation as expeditiously as
possi bl e under the circunstances.” Sec. 301.6330-1(e)(3), BA-

E9, Proced. & Adm n. Regs.; see also Murphy v. Comm ssioner, 125

T.C. 301, 322 (2005) (citing dawson v. Comm ssioner, T.C. Mno.

2004-106), affd. 469 F.3d 27 (1st Cr. 2006).

The settlenment officer informed petitioners by |letter dated
March 23, 2010, that corrected tax returns for 2004 and 2006 had
to be submtted before the hearing for collection alternatives to
be considered. Petitioners’ representative agreed to have the
hearing on April 20, 2010. During the hearing, petitioners’
representative did not challenge the validity of the IRS
collection action and offered no collection alternatives on
petitioners’ behalf. Petitioners did not supply anmended returns
and did not request an extension of the original deadline of 14
days before the notices of determ nation were sent on May 13,
2010. Through subm ssion of this case in February 2011
petitioners have not provided any proof that the assessed anounts

for 2004 and/or 2006 are not correct.
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After verifying that the requirenents of applicable | aw and
adm ni strative procedure had been net, the Appeals Ofice
concluded that the filing of the notice of Federal tax lien
bal anced the need for efficient collection of taxes with
petitioners’ concern that the collection be no nore intrusive
t han necessary. See sec. 6330(c)(3). Respondent used the
avai |l abl e net hods under the Internal Revenue Code for protecting
the United States’ clains agai nst subsequent creditors by filing
the Federal tax lien, and the record shows that the decision of
the Appeals Ofice to sustain the filing of the Federal tax lien
was not arbitrary, capricious, or wthout sound basis in fact or
I aw.

We have considered all argunents nade, and to the extent not
menti oned or addressed, we conclude that they are wthout nerit

or irrelevant. To reflect the foregoing,

Deci sion will be entered

for respondent.




