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MVEMORANDUM OPI NI ON

tioners, while residing in Stuart,

Florida, petitioned the Court under section 6330(d) to review

respondent’s determination as to his proposed | evy upon

petitioners’

property.?

Respondent proposed the levy to collect

1 Unl ess otherwi se noted, section references are to the
appl i cabl e versions of the Internal Revenue Code. Rule
references are to the Tax Court Rules of Practice and Procedure.



-2
Federal incone taxes frompetitioner Joseph A. Del Vecchi o of
approxi mately $189, 137.62 for 1987 and $177,448.78 for 1988, and
frompetitioner Carol Del Vecchio of approximately $129, 600. 27 for
1987 and $110, 905.53 for 1988.2 The case is before the Court on
respondent’s notion for summary judgnent under Rule 121.
Petitioners filed a response.

We shall grant respondent’s notion for summary judgnent.

Backgr ound

Petitioners filed Federal incone tax returns for 1987 and
1988. Upon audit, all parties signed Form 872, Consent to Extend
the Time to Assess Tax, allow ng respondent until Decenber 31,
1992, to assess “The anmount of any Federal |ncone tax due on any
returns made by or for the above taxpayer(s)” for 1987 and 1988.
A notice of deficiency was issued for those years on January 20,
1994, and trial was held in this Court on April 21, 1999, in
Mam , Florida. An opinion was issued, holding for respondent.

See Del Vecchio v. Commi ssioner, T.C. Meno. 2001-130.°% Deci sion

was entered for respondent on August 9, 2001, and assessnent was
made on Novenber 13, 2001. The decision was affirnmed by the

Court of Appeals for the Eleventh Crcuit on May 29, 2002.

2 \W& say “approxi mately” as these anpbunts were conputed
before the present proceedi ng and have since increased on account
of interest.

3 1n part, the Court decided that petitioners are liable for
certain deficiencies and that Joseph Del Vecchio is liable for
additions to tax for fraud.
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On May 29, 2002, respondent nailed to petitioners a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (final notice). On June 28, 2002, petitioners elected to
exercise their right under section 6330 to a hearing with
respondent’s O fice of Appeals. Petitioners attached to the form
an explanation of their disagreenent with the proposed | evy,
stating:

Taxpayers Joseph Del Vecchi o and Carol Del Vecchio

do challenge the IRS Final Notice of Intent to Levy

based on the fact that the federal statutes cited in

the Notice as authorizing the actions in the Notice do

not grant the legal authority for the IRS to Levy any

assets of the two taxpayers nanmed in each of the two

Not i ces.

Addi tionally, petitioner Carol Del Vecchio clained relief
fromjoint liability under section 6015 as to the liability
underlying both the lien and | evy.

Both petitioners el ected correspondence hearings. On
Cctober 1, 2002, respondent faxed Carol Del Vecchio’s certified
transcripts of assessnents to her attorney. On Novenber 5, 2002,
respondent sent a letter to Joseph Del Vecchi o outlining
respondent’s position and attachi ng Joseph Del Vecchio' s certified
transcri pts of assessnents.

Ext ensi ve correspondence was exchanged bet ween respondent
and both petitioners, culmnating in a Notice of Determ nation

Concerning Coll ection Action(s) Under Section 6320 and/ or 6330

for 1987 and 1988 mailed on April 16, 2003. This notice
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sustai ned the proposed | evy, found the assessnent |egally
supported and tinely made, and deni ed Carol Del Vecchi o’ s request
for relief fromjoint liability.

The petition foll owed.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,

deposi tions, adm ssions, and any other acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994).

The noving party bears the burden of proving that there is
no genui ne issue of material fact, and factual inferences are
drawn in a manner nost favorable to the party opposi ng sumrary

judgnent. Dahlstromyv. Conm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Conm ssioner, 79 T.C. 340, 344 (1982).“ In responding

4 Petitioners urge respondent’s notion for sunmmary judgnent
nmust be deni ed because the parties have not entered into any
stipulations. The Court disagrees. Rule 121 does not require
stipulations as a prerequisite to the granting of a notion for

(continued. . .)
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to a notion for summary judgnent, the nonnoving party nust do
more than nerely allege or deny facts. It nust “set forth [in
its response] specific facts showng that there is a genui ne
issue for trial. If the * * * [nonnoving] party does not so
respond, then a decision, if appropriate, nmay be entered agai nst

such party.” Rule 121(d); accord Celotex Corp. v. Catrett,

477 U. S. 317, 324 (1986).
Summary judgnent may al so be granted if evidence submtted
by the nonnoving party is nmerely colorable or not significantly

probative. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986). Petitioners have failed to raise any genui ne issue of
material fact, and summary judgnent is appropriate.

Section 6331(a) provides that if a person who is liable to
pay any tax refuses to pay such tax within 10 days after notice
and demand for paynent, the Secretary may collect such tax by
| evy on the person’s property. Section 6330 provides that the
Comm ssi oner cannot proceed with collection by levy until the
person has been given notice and the opportunity for
admnistrative review and, if dissatisfied, with judicial review

of the adm nistrative determ nati on. Davis v. Comm ssioner, 115

T.C. 35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179

(2000). The Court reviews nonliability adm nistrative

4(C...continued)
summary j udgnent.
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determ nati ons for abuse of discretion. Sego v. Conmni Ssioner,

114 T.C. 604, 610 (2000). The Court reviews determ nations of

underlying tax liability de novo. Hoffrman v. Conm ssi oner,

119 T.C. 140, 144-145 (2002).

Petitioners concede in their response that the sole issue
for the Court to decide is whether there was an irregularity in
the assessnent shown in the transcripts. Were, as here, the
issue is whether a valid assessnent was nmade, non-nmaster-file
transcripts which identify the taxpayers, the character of the
l[iability assessed, the taxable period, and the anpbunt of the
assessnent establish the validity of an assessnent, absent a

showi ng of irregularity. See, e.g., Nestor v. Conm ssioner,

118 T.C. 162 (2002).

Section 6330(d) and the rule of res judicata act as an
absol ute bar to our consideration of collateral issues which have
al ready been, or should have been, argued before this Court in

Del Vecchio v. Comm ssioner, T.C. Mno. 2001-130. Follow ng the

mandat e of section 6330, we wll not consider any of petitioners’

argunments which do not, at |east on sone arguabl e basis, address

whet her there m ght have been an irregularity in assessnent

wi thin the narrow and precise neani ng of section 6330.
Petitioners put forth two argunents to support their

conclusion that the assessnment was “irregular” and inproper.

First, they argue that Form872 is a “witten agreenent” and
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t herefore precluded respondent from assessing taxes once the
agreenent set forth therein | apsed. Petitioners contend that

assessnent of the liability found in Del Vecchio v. Conmm ssioner,

supra, was inproper in that it was nmade after the period agreed
upon in the Form 872. Second, petitioners argue that respondent
made a nonj eopardy assessnent in this case within the prohibited
90-day wi ndow followi ng the notice of deficiency. Petitioners
conclude that this alleged i nproper prior assessnent invalidates
al | subsequent assessnents.?®

A. Form 872 Does Not Preclude Assessnent

Petitioners argue that respondent is precluded from maki ng
any assessnents because all parties signed Form 872 and t hereby
extended to Decenber 31, 1992, the tine to assess any Federal
i ncone tax due for 1987 and 1988. Petitioners urge that Form 872
constitutes a witten agreenent with the Conm ssioner and that
respondent was bound to assess all taxes (including any fraud
penal ty) before Decenber 31, 1992. W di sagree.

Form 872 is a unilateral waiver by the taxpayer of the
3-year period of limtations of section 6501(a). See, e.g.,

Stange v. United States, 282 U. S. 270, 276 (1931); Schul man v.

Commi ssioner, 93 T.C. 623, 639 (1989). Petitioners confuse the

> Petitioners put forward other argunents, trying to assert
wr ongdoi ng by respondent such as alteration of official
docunents. W have considered all other argunents and have found
t hose not discussed to be neritless.
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general 3-year period of limtations specified in section 6501(a)
with the longer period of limtations in section 6501(c) (1)
(fraud). In the liability case, petitioner Joseph Del Vecchi o was
held to have filed fraudul ent returns for both years. Thus, the
indefinite period of limtations for fraud provided for in

section 6501(c)(1) applies to both petitioners. See Vannanan V.

Comm ssi oner, 54 T.C. 1011, 1018 (1970).

Form 872 does not affect the operation of section
6501(c)(1); it operates solely to extend the period of
limtations with respect to the general 3-year period of
[imtations in section 6501(a). Once this Court found there was
fraud (wth the attending indefinite period of Iimtations), Form
872 becane inapplicable and assessnent could be nmade at any tine.

B. Any Prior Assessnment Errors Were Harmnm ess

Petitioners allege that respondent nmade his first assessnent
on April 7, 1994, while the 90-day period for filing a petition
in response to the notice of deficiency was still open.
Petitioners argue that this procedural gaffe invalidates the
assessnment of Novenber 13, 2001. W di sagr ee.

Even assum ng arguendo that petitioners are correct on the
facts, no relief is available since a correct assessnent was nade
within the appropriate period of limtations. W therefore hold
any errors in assessnments to be de mnims harmess error. Had

this issue been presented in the initial proceeding and had
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respondent attenpted to assess or collect a tax before this
Court’ s decision becane final, the renedy available to
petitioners would have been an injunction against collection or
refund of any tax so collected. See sec. 6213(a). A premature
assessnent, if any occurred, would not taint this proposed |evy,
whi ch seeks to collect an assessnent that was tinely and validly
made.

C. Concl usi on

W hold that: (1) The assessnents were valid, see Kuglin v.

Conmi ssioner, T.C. Menp. 2002-51; see also Duffield v.

Comm ssioner, T.C Meno. 2002-53, (2) the Appeals officer

satisfied the verification requirenent of section 6330(c)(1l), see

Yacksyzn v. Comm ssioner, T.C Meno. 2002-99, and (3) petitioners

have not denonstrated in this proceeding any irregularity in the
assessnment procedure which would rai se a question about the

validity of the assessnent. See Mann v. Conm ssioner, T.C Meno.

2002- 48.
To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




