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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code of 1986 in effect for the year at issue,
and Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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this opinion shall not be treated as precedent for any other
case. Respondent deternmined a deficiency of $11,396 in
petitioner’s 2007 Federal incone tax and an accuracy-rel ated
penalty of $2,279 pursuant to section 6662(a). The issues we
must decide are: (1) Wether proceeds fromthe settlenent of a
racial discrimnation |awsuit under the M ssouri Human Ri ghts
Act, alleging enotional distress, are excludable from gross

i ncone; (2) whether petitioner failed to report wages of $3,510;
and (3) whether petitioner is liable for the accuracy-rel ated
penal ty pursuant to section 6662(a).

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of facts are incorporated in this
opi nion by reference and are found accordingly. At the tine she
filed her petition, petitioner was a resident of M ssouri.

Petitioner was enpl oyed at Grandview Care Center, Inc.
(Grandview), from approximately August 2005 until she resigned in
Decenmber 2005. During that tine, she suffered racial harassnent
from Grandvi ew s residents, who spoke to her using raci al
epithets. Al though she conplained to her supervisors, the
situation did not inprove; and she eventually resigned because
her work environnent was so unpleasant. After resigning,
petitioner filed a | awsuit agai nst G andvi ew under the M ssour

Human Ri ghts Act, claimng damages for “loss of self-esteem
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hum liation, enotional distress and nental angui sh and pain, and
rel ated conpensatory damages.” Petitioner suffered no physical
injuries as a result of the harassnment. During June 2007,
Grandview entered into a confidential settlenment agreenent and
rel ease (settlenment) with petitioner. Pursuant to the
settlement, Grandview paid petitioner $82,500. O that anount,
$3,674. 24 constituted | egal expenses, $35,471.59 was for
attorney’s fees, and petitioner received a check for $43, 354. 17.

On July 10, 2007, petitioner signed a docunment from her
attorneys titled “Settlenment D stribution - Tax Consequences”,
whi ch stated, anong other things:

Counsel has infornmed client that there are conplicated

i ssues surrounding the taxability of enploynent

di scrimnation awards and/or settlenents. Counsel has
further informed Cient [sic] that paynent for non-physical
injuries are generally taxable * * *.

* * * * * * *

Counsel informed Cient [sic] that the lawis unsettled as
to whether enotional danages in non-physical injury cases
are taxable. Counsel infornmed client about the decision in
Murphy v. Internal Revenue Service 460 F.3d 79 (2006)
hol di ng that such danages are not al ways taxable. Counsel
has urged client to obtain professional tax advice and
provide a copy of the attached case to the tax professional
to determine what, if any, inpact it has on the resol ution
of the issue of the tax consequences associated with this
settlenment. Counsel has informed Client [sic] that there
has been an appeal of that case and the case may be
overturned and/or may not be followed by the Courts in

M ssouri * * *,

The case nentioned in that docunent, Murphy v. I RS, 460 F.3d 79

(D.C. Cr. 2006), was |l ater vacated by the Court of Appeals for
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the District of Colunbia Crcuit on Decenber 22, 2006, Murphy v.
IRS, 99 AFTR 2d 2007-396, 2007-1 USTC par. 50,228 (D.C. G
2006). The Court of Appeals subsequently heard additional
argunents before issuing another decision on July 3, 2007, in
which it held that the taxpayer’s conpensatory award for

enpoti onal distress was taxabl e. Murphy v. I RS, 493 F.3d 170

(D.C. Gr. 2007). However, petitioner was not aware of those
devel opnent s.

Petitioner received a Form 1099-M SC, M scel | aneous | ncone,
reporting her inconme fromthe settlenment. Petitioner spoke with
several tax return preparers about her 2007 tax return. She
first spoke with soneone at Jackson Hewitt, to whom she gave a
copy of her Form 1099. The tax return preparer at Jackson Hew tt
asked her about the lawsuit. Petitioner told her: “Well, | am
not supposed to disclose, but it is enotional distress.” The tax
return preparer at Jackson Hewitt was unsure about the tax
consequences of the settlenent, so she called soneone. However,

t hat person apparently did not know either, and Jackson Hew tt
never gave petitioner an answer about the tax consequences.
Petitioner then left Jackson Hewitt because she did not think the
peopl e there knew what they were doing.

Petitioner called another tax return preparer and inquired
on the phone about whether the proceeds of a settlenent froma

| awsuit seeking danages for enotional distress were taxable. She
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could not renenber whom she had call ed, but she renenbered that
the office was at 47th and Troost. The person with whom
petitioner spoke on the phone told her that the proceeds of the
settlenment were not taxable.

Next, petitioner sought advice from Jarods Accounting
Services. However, petitioner did not give the tax return
preparer at that firma copy of her Form 1099 because she could
not find it. She told the tax return preparer that she had
received a confidential settlenent but did not ask the preparer
about the tax consequences of the settlenent. The tax return
preparer did not ask petitioner for the Form 1099, and she
omtted frompetitioner’s return the incone fromthe settlenent.

During 2007, petitioner received $3,510 in wages froma
woman nanmed Bar bara Bi ederman (Ms. Bi ederman) for whom petitioner
provi ded caretaking services. However, petitioner did not report
t hose wages on her return because she had not received a Form W
2, Wage and Tax Statenent. Petitioner called M. Biederman once
to inquire about the Form W2 and was told it would be mailed to
her. Petitioner believed that Ms. Bi ederman was w t hhol di ng
income tax from her wages, but Ms. Biederman actually w thheld
only Social Security and Medicare taxes. Petitioner did not
report the wages she received from Ms. Bi edernman on her 2007 tax

return.
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Respondent nail ed petitioner a notice of deficiency for her
2007 tax year on July 20, 2009. 1In the notice of deficiency,
respondent determ ned that petitioner’s incone should be
increased to reflect wages of $3,510 received from Ms. Bi eder man
and ot her incone of $82,500 fromthe settlenent. Respondent
al l owed petitioner a deduction of $39,146 for her attorney’s fees
and | egal expenses. Petitioner tinely filed her petition with
this Court.

Di scussi on

As a general rule, the Comm ssioner’s determ nati ons set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving otherwise. Rule 142(a);

Welch v. Helvering, 290 U. S 111, 115 (1933).

G oss incone generally includes all incone from whatever
source derived. Sec. 61(a). The definition of gross incone is
broad in scope, while exclusions fromincone are narrowy

construed. Conm ssioner v. Schleier, 515 U S. 323, 328 (1995).

Damages (other than punitive) received on account of persona
physi cal injuries or physical sickness may generally be excl uded
fromgross income. Sec. 104(a)(2). For the danages to be

excl uded under this provision, the underlying cause of action
must be based in tort or tort-type rights and the proceeds nust
be damages received on account of personal physical injury or

si ckness. Conmi ssioner v. Schleier, supra at 337. Enmot i onal
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distress is not treated as a personal physical injury or physical
si ckness except for damages not in excess of the anount paid for
medi cal care attributable to enotional distress. Sec. 104(a)
(flush | anguage).

Petitioner has cited Murphy v. IRS, 460 F.3d 79 (D.C. G

2006), to argue that the proceeds of her settlenent conpensating
her for enotional distress should be exenpt fromincone.

However, as noted above, the Murphy decision petitioner cites was
| ater vacated by the Court of Appeals. Accordingly, we reject
petitioner’s argunment that her income fromthe settlenment was
nont axabl e.

We next consider whether petitioner owes incone tax on the
wages of $3,510 she received from Ms. Biedernman. Petitioner did
not dispute that she failed to report her wages from M.

Bi ederman on her tax return. However, she contended that M.

Bi ederman had told her that her Federal incone tax was being

wi thhel d from her wages. Respondent determ ned that petitioner’s
Federal inconme tax had not been w thheld. Because petitioner
bears the burden of proof and offered no evidence to the
contrary, we conclude that no incone tax had been w thheld from
the wages petitioner received from M. Biederman and that
petitioner failed to pay incone tax on those wages.

Finally, we consider whether petitioner is liable for the

accuracy-rel ated penalty pursuant to section 6662(a). Generally,
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t he Comm ssioner bears the burden of production with respect to
any penalty, including the accuracy-related penalty. Sec.

7491(c); Higbee v. Comm ssioner, 116 T.C. 438, 446 (2001). To

nmeet that burden, the Comm ssioner nust conme forward with
sufficient evidence indicating that it is appropriate to inpose

the rel evant penalty. Higbee v. Comm ssioner, supra at 446. The

Comm ssi oner has the burden of production only; the ultimte
burden of proving that the penalty is not applicable remins on
t he taxpayer. Id.

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of any underpaynent that is attributable to
causes specified in subsection (b), including a “substanti al
understatenent” of incone tax. Section 6664(c)(1) provides that
the accuracy-rel ated penalty shall not apply to any portion of an
underpaynent if it is shown that there was reasonabl e cause for
the taxpayer’s position with respect to that portion and that the
t axpayer acted in good faith with respect to that portion. The
determ nati on of whether the taxpayer acted wi th reasonabl e cause
and in good faith is nade on a case-by-case basis, taking into
account the relevant facts and circunstances. Sec.
1.6664-4(b)(1), Incone Tax Regs. “Circunstances that may
i ndi cat e reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of

all of the facts and circunstances, including the experience,
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knowl edge, and education of the taxpayer.” 1d. GCenerally, the
nost inportant factor is the extent of the taxpayer’s efforts to
assess the proper tax liability. [d. An honest m sunderstanding
of fact or law that is reasonable in the |light of the experience,
know edge, and education of the taxpayer may indicate reasonable

cause and good faith. Reny v. Conmm ssioner, T.C Menp. 1997-72.

Petitioner is obviously unfamliar with tax law. She was
advi sed by the attorneys who handl ed her |awsuit that she shoul d
seek professional advice regarding the tax treatnent of her
inconme fromthe settlenment. By advising her of the Court of

Appeal s’ holding in Murphy v. IRS, 460 F.3d 79 (D.C. Cr. 2006),

those attorneys al so provided her wwth a reason to believe that
the incone fromthe settlenment m ght not be taxable.? Petitioner
consulted three different tax preparation services, and none of

t hem advi sed her that the incone fromthe settlenent was taxabl e.
On the basis of petitioner’s background, education, and actions
seeki ng advice on a conplex tax issue, we concl ude that
petitioner had reasonabl e cause for her position and acted in

good faith on her belief, although m staken, when she failed to

2As noted above, by the tinme petitioner signed the
“Settlenent Distribution - Tax Consequences” docunent prepared by
her attorneys on July 10, 2007, the decision in Murphy v. |IRS,
460 F.3d 79 (D.C. Gr. 2006), had been vacated by Miurphy v. IRS
99 AFTR 2d 2007-396, 2007-1 USTC par. 50,228 (D.C. Cr. 2006)
(vacated Dec. 22, 2006), and the Court of Appeals had deci ded
Murphy v. IRS, 493 F.3d 170 (D.C. Gr. 2007) (decided July 3,
2007). Accordingly, the information provided to petitioner by
her attorneys was inaccurate even when she signed the docunent.
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report her inconme fromthe settlenent. Consequently, we hold
that petitioner is not |iable for the accuracy-related penalty on
the portion of her underpaynent attributable to incone fromthe
settl enent.

Petitioner contends that she acted reasonably in not
reporting her incone from M. Biederman because she did not
receive a Form W2 and m stakenly believed that Ms. Bi ederman had
al ready withheld her Federal income tax. However, it was not
necessary that petitioner receive a FormW2 in order for her to
know t hat she had recei ved conpensation for her services for M.

Bi ederman. See, e.g., Brunsman v. Conm ssioner, T.C Meno.

2003-291. It was not reasonable for petitioner to sinply omt
t hat conpensation on her tax return. Accordingly, petitioner is
not excused fromliability for the accuracy-related penalty on
the incone she received from Ms. Bi eder man.

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




