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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2002,
t he taxable year in issue.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax for 2002 in the anount of $9, 350.
After concessions by respondent, the sole issue for decision
is whether petitioner properly deducted attorney’s fees paid in
2002 as alinony under section 71(b). W hold that he did not.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, Charles H Devers
(petitioner) resided in St. Louis, Mssouri.

Petitioner and Nadi ne F. (Lundsgaard) Devers (Ms. Devers)
were married in August 1973 and separated in January 2001. M.
Devers filed a petition seeking a dissolution of her marriage to
petitioner on August 1, 2001, in the Crcuit Court of St. Louis
County, Mssouri (Famly Court Cause No. O1FC-7461). A Judgnent
Pendi ng Di ssol ution Proceeding (PDL) (sonetines referred to as an
Order Pendente Lite) was filed on Decenber 17, 2001, and required
petitioner to pay $5,000 to Aaron Dubin (M. Dubin), attorney for
Ms. Devers, “as and for attorney fees on account”. Petitioner
did not appeal the order. The PDL did not specify whether
petitioner’s obligation to pay the $5,000 would term nate upon
ei ther spouse’s death. | n March 2002, petitioner paid the $5,000

as ordered by the PDL.
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The original dissolution proceeding, Cause No. 01FC- 7461,
was dismssed in July 2002 for reasons not relevant to the
instant action. Petitioner hinself then sought a dissol ution of
the marriage in the Grcuit Court of St. Louis County, M ssour
(Fam ly Court Cause No. 02FC- 7407, filed July 31, 2002) and an
Order dissolving the Deverses' narriage was entered on COctober
13, 2004.

Petitioner clainmed a deduction of $29,000 as alinony on his
2002 tax return.? A notice of deficiency was mailed to
petitioner determ ning an incone tax deficiency of $9,350. After
further inquiry by respondent, it becane clear that the $29, 000
conprised $24,000 of maintenance paid to Ms. Devers and the
$5,000 paid to M. Dubin. Before trial, respondent conceded the
deduction for the paynents to Ms. Devers and recal cul ated
petitioner’s inconme tax deficiency to be $1,607. Only the $1, 607
deficiency corresponding to the $5,000 paynent nade to M. Dubin
remai ns at issue.

D scussi on®

Section 71(a) provides the general rule that alinony
paynents are included in the gross inconme of the payee spouse;

section 215(a) provides the conplenentary general rule that

2 There is no disagreenent that if the deduction were
proper, 2002 woul d be the appropriate tax year.

3 The issue for decision is essentially legal in nature;
accordingly, we decide it without regard to the burden of proof.
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al i nrony paynents are tax deductible by the payor spouse in “an
anount equal to the alinony or separate maintenance paynents paid
during such individual's taxable year.”

Paynents to a third party on behalf of a spouse and pursuant
to the terns of a divorce decree may be alinony if those paynments
woul d otherwi se qualify as such. See sec. 1.71-1T(b), Q8A-6,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).
The term “al i nony” neans any alinony as defined in section 71.
Section 71(b) provides:

SEC. 71(b). Alinony or Separate M ntenance
Paynents Defi ned. --For purposes of this section-

(1) In general.—The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if-

(A) such paynent is received by (or
on behalf of) a spouse under a divorce
or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynent as a paynent which is not
i ncludable in gross income * * * and not
al l owabl e as a deducti on under section
215,

(O in the case of an individual
| egal |y separated from his spouse under
a decree of divorce or of separate
mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sanme
househol d at the tinme such paynent is
made, and

(D) there is no liability to make
any such paynent for any period after
the death of the payee spouse and there
is no liability to make any paynent (in
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cash or property) as a substitute for
such paynents after the death of the
payee spouse.

Both parties agree that petitioner’s paynent to M. Dubin
satisfies the requirenents set out in section 71(b)(1)(A), (B)
and (C). Paynent was nade in cash, nmade pursuant to a “divorce
or separation instrument” as described in section 71(b)(2)(C and
correspondi ng regul ati ons, see sec. 1.71-1(b)(3), Incone Tax
Regs., and the paynent was not ineligible for the section 71 and
215 deduction/inclusion schenme. At the time of paynent,
petitioner and Ms. Devers were not nmenbers of the sanme househol d.
Further, petitioner appears to be in agreenent that the
obligation for soneone to pay M. Dubin his fees woul d have
survived Ms. Devers’ death when he wites on page 7 of his
Menor andum Brief: “Aaron Dubin would be required to collect any
accrued legal fees fromthe estate of Ms. Devers by operation of
M ssouri statute.” The disagreenent in this case is about
whet her petitioner’s $5,000 paynent satisfies section
71(b)(1)(D); i.e., whether petitioner’s ow liability to pay
attorney’s fees as ordered by the PDL would have term nated in
the event of Ms. Devers’ death. See sec. 1.71-1T(b), Q%A-10,
Tenporary I ncone Tax Regs., supra at 34456. O course, an
inquiry of this kind necessitates exploring the fictional
guestion of whether or not an amount already paid woul d have

remai ned an anount to be paid had Ms. Devers predeceased
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satisfaction of the obligation ordered by the PDL issued in the
first, inchoate marital dissolution proceeding. To find an
answer, we mnust decide whether petitioner’s paynent to M. Dubin
was pursuant to an obligation that woul d have been extingui shed
by Ms. Devers’ death under either the terns of the PDL itself or

M ssouri | aw. See Altmann v. United States, 89 AFTR 2d 485, 490,

2002-1 USTC par. 50,275, at 83,614 (E.D. Mb. 2001). G ven that
the PDL is silent on the issue, we turn to State | aw.

“Al t hough Federal law controls in determ ning petitioner’s
incone tax liability * * * State law is necessarily inplicated
in the inquiry inasnmuch as the nature of petitioner’s liability
for the paynent” was based in Mssouri law. Berry v.

Comm ssioner, T.C Meno. 2000-373, affd. 36 Fed. Appx. 400 (10th

Cir. 2002); see also, e.g., Sanpson v. Conm ssioner, 81 T.C 614,

618 (1983), affd. w thout published opinion 829 F.2d 39 (6th Cr

1987). In Conm ssioner v. Estate of Bosch , 387 U S. 456, 465
(1967), the Suprenme Court addressed the neans for determ ning
State law in the context of a Federal tax case and st ated:

the State’s highest court is the best authority on its
own law. If there be no decision by that court then
federal authorities nust apply what they find to be the
state law after giving “proper regard” to rel evant
rulings of other courts of the State. |In this respect,
it my be said to be, in effect, sitting as a state
court.
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Wth no State decision squarely on point, the Court nust do
its best to discern and apply what it believes to be M ssour

|aw. Bernhardt v. Polygraphic Co., 350 U S. 198 (1956).

1. M ssouri Famly Law

In Mssouri, an award for attorney’s fees does not arise out
of the Mssouri alinony provision. |In 1974, the State enacted
the Dissolution of Marriage Act, Md. Ann. Stat. sections 452. 300-
452. 415 (West 2003). Prior to that time, there was no express
statutory authority for awarding attorney’s fees, and such awards
were generally made under the auspices of the alinony provisions.

See, e.g., Rutlader v. Rutlader, 411 S.W2d 826, 829 (M. Ct.

App. 1967); Knebel v. Knebel, 189 S.W2d 464, 466 (M. Ct. App.

1945). In enacting the Dissolution of Marriage Act, the State,
i nstead, provided for three separate and distinct awards in a
marri age di ssolution proceeding: (1) child support, (2)
mai nt enance (fornerly referred to as alinony), and (3) attorney’s
fees. See Mb. Ann. Stat. secs. 452.340, 452.335, 452.355 (West
2003).
The separate treatnent of maintenance and child
support, as one type of an award, and litigation costs
and attorney fees as another type of award,
denonstrates a legislative intent not to continue the
authority to award attorney fees as an incident to

alinony or the present substitute for alinmony which is
desi gnat ed as nai nt enance.

Dyche v. Dyche, 570 S.W2d 293, 296 (Mv. 1978). Alinony, unlike

other types of awards, is traditionally “considered to be
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support-based and consequently would end upon the death of the

payee spouse.” Altmann v. United States, 2002-1 89 AFTR 2d 2002-

485, at 2002-489, USTC par. 50,275, at 83,613. |In fact, the
obligation to provide nmai ntenance specifically term nates upon
the death of either party. See Mb. Ann. Stat. sec. 452.370.3 .
The obligation to pay child support also is subject to specific
term nation provisions. See, e.g., Mb. Ann. Stat. sec. 452.340.3
(West 2003) (obligation to pay child support term nates when
child dies or marries, etc.). |In contrast, there is no statutory
termnation rule for an award of attorney’s fees, suggesting that
such an award woul d not term nate upon the death of either

spouse. Casel aw al so suggests that attorney’s fee awards woul d
not term nate upon the death of either spouse as such awards are

enforceable directly by the attorney.

In Mnor v. Mnor, 901 SSW2d 163 (Mb. C. App. 1995, an
attorney sought reversal of a |lower court decision dismssing a
contenpt suit against a husband who did not pay attorney’ s fees
as ordered in a dissolution proceeding. The Mssouri Court of
Appeal s held that a contenpt action by the attorney against the
nonpayi ng husband was entirely appropriate. According to Mnor
and simlarly decided casel aw, because the award of attorney’s
fees is an independent judgnent, the attorney may bring a
contenpt proceeding if the judgnent is not satisfied; there is

nothing in the Mssouri statutes or caselaw to suggest that this
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ability would term nate upon the death of the person for whom
| egal services had been rendered.*

2. Validity of the Award

Petitioner argues that a final Oder of Dissolution would
have been required for the PDL to have any effect and that the
dism ssal of the first dissolution proceeding renoved the court’s
authority to order himto pay attorney’'s fees. W disagree. It
is true that a court |loses jurisdiction over a dissolution action
if one of the parties dies before the entry of a final Oder.

See, e.g., Bilgere v. Bilgere, 128 S.W3d 617 (Mo. C. App.

2004); Wnters v. Cooper, 827 S.W2d 233 (M. C. App. 1991);

Par khurst v. Parkhurst, 799 S.W2d 159, 161 (Mo. Ct. App. 1990).

But while a court may | ose jurisdiction over the dissolution
action, collateral and other issues may remain properly before

the court. See, e.g., Fischer v. Seibel, 733 S.W2d 469 (M. C

App. 1987) (reiterating that the parties are entitled to have
property rights decided even though one of the parties has died);

State ex rel. Weber v. MlLaughlin, 157 S.wW2d 800 (M. C. App.

1942) (allowing the court to retain jurisdiction over an order to

athird party to return property despite the fact that the

4 Al though there is casel aw suggesting that the obligation
to pay attorney’ s fees not yet earned but awarded prospectively
on account woul d be subject to nodification, see, e.g., Miegler
v. Miegler, 784 S.W2d 839 (Mb. C. App. 1990), there are no
facts in this case that woul d suggest the $5,000 had not yet been
earned by M. Dubin at the tine petitioner was ordered to pay
hi m
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husband had di ed and the dissolution action had abated). W
believe a court would retain jurisdiction over an order to
enforce an award of attorney’'s fees, even if M. Devers had died
prior to petitioner’s paynent, and the court in the first
di ssolution proceeding did not lose its authority to make the
order sinply because the case did not result in a final marital
di ssol uti on.

I n Johnson v. Johnson, 894 S.W2d 245, 247 (Mo. Ct. App.

1995), the court wote that an “order on a PDL * * * s a final

j udgnent di sposing of the nerits fromwhich an appeal nay be
taken. * * * Such orders are in no way dependent on the nerits
of the underlying dissolution suit.” Though that case concerned
a PDL award of mai ntenance, the sane court found in an earlier

case that the principle applied to attorney’s fees. See Carlson

v. Aubuchon, 669 S.W2d 294, 297 (Mb. C. App. 1984). In fact,
“I't is well established in Mssouri that orders on notions to
allow * * * suit costs pendente lite are judgnents in independent
proceedi ngs. They stand upon their own nerits and are in no way
dependent on the nerits of the underlying dissolution suit.”

Dardick v. Dardick, 661 S.W2d 538, 540 (Mb. Ct. App. 1983); see

also Noll v. Noll, 286 S.W2d 58, 62 (M. Ct. App. 1956).

Whet her or not the case giving rise to the PDL ordering the
paynment at issue ever culmnated in an Order of Dissolution, the

award of attorney’s fees to M. Dubin was nmade on its own nerits
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and, because petitioner did not appeal the award, the order was
enforceable inits own right. “An order to pay attorney’ s fees
is * * * nore than a judgenent for noney; it is a personal order

to the spouse.” Mmnor v. Mnor, supra at 165-166. Because the

order to pay M. Dubin was a personal order to petitioner, even
if Ms. Devers had predeceased paynent, the order would still have
been valid, petitioner’s obligation to pay $5,000 woul d have
survived, and M. Dubin would have had his own cause of action to
collect directly frompetitioner. The fact that the case giving
rise to the PDL in discussion did not result in a final

di ssolution of the marriage is irrelevant for the inquiry at

hand.

3. Concl usi on

Al t hough the Suprenme Court of M ssouri has not addressed the
narrow | egal issue presented in the instant case, the State’'s
statutory schene of the child support, maintenance, and attorney
fee provisions, as well as rel evant casel aw, suggests that
petitioner’s obligation to M. Dubin would not have term nated
had Ms. Devers died before satisfaction of the obligation whether
or not the PDL was ever followed by a Final Order and Decree of
Di ssolution. For that reason, and after considering all of the
facts and circunstances, we hold that petitioner’s deduction of
the $5,000 paid to M. Dubin was inproper as it did not neet the

definition of “alinmony” under section 71(b) (D)
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect our disposition of the disputed issue, as well as
respondent’ s concessi ons,

Deci sion will be entered

for respondent in the anmount

of the reduced deficiency of

$1, 607.



