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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a $8,418 deficiency in petitioner’s
2004 Federal income tax and a $1, 683.60 accuracy-rel ated penalty
pursuant to section 6662. After concessions by respondent, the
i ssues for decision are: (1) Whether petitioner is entitled to a
medi cal expense deduction in excess of that allowed by
respondent; (2) whether petitioner is entitled to certain
charitabl e contribution deductions; (3) whether petitioner is
entitled to certain m scell aneous item zed deductions reported on
Schedule A, Item zed Deductions; and (4) whether petitioner is
liable for an accuracy-rel ated penalty pursuant to section 6662.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the tinme the petition was
filed, petitioner resided in California.

Petitioner tinely filed a 2004 Form 1040, U.S. | ndi vidual
I ncone Tax Return. On the return petitioner reported adjusted
gross incone of $71,806 and clained item zed deductions of
$84,514. On Schedule A petitioner clained certain item zed

deductions as foll ows:



Expense Anmount
Medi cal and dent al 1$2, 802
Cash gifts to charity 4,581
Noncash gifts to charity 8, 500
M scel | aneous 246, 651

Petitioner clainmed $8,187 of nedical expenses.

After application of the 7.5-percent floor, see sec.

213(a), petitioner’s clainmed nmedical expenses deduction

was $2, 802.

2Petitioner’s clainmed mscell aneous deducti ons

i ncl uded $44,598 for unrei nbursed enpl oyee expenses,

$808 for tax preparation fees, and $2,681 for “asset

preservation”. After application of the 2-percent

fl oor, see sec. 67(a), petitioner’s clained

m scel | aneous itemnm zed deduction was $46, 651.

During 2004 petitioner paid $3,235.37 in copaynents for
prescription drugs, $173.80 for alternative healing prescribed by
a physician, $424 for copaynents for doctor’s visits, and $298. 34
for travel expenses associated wth doctor’s visits.

During 2004 petitioner paid $1,328.89 in cash charitable
contributions. Attached to her 2004 return was a Form 8283,
Noncash Charitable Contributions, in which petitioner described
property that she allegedly donated as “various household itens
and clothing”. Petitioner produced self-prepared lists of
hundreds of itens allegedly donated to charity. The lists
contain the alleged cost of each property when new and a sel f-
estimated value at the tinme of donation.

During 2004 petitioner was enpl oyed as director of

pr of essi onal devel opnent by the Solano County O fice of Education

(SCCE) in Fairfield, California. Attached to her 2004 return was
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a Form 2106, Enpl oyee Busi ness Expenses. On the Form 2106

petitioner clained the foll owi ng busi ness expenses:

Expense Anpunt
Vehi cl e expense $8, 969
Parking fees, tolls, and 433
transportation
Travel expense while away 5, 883
from honme overni ght
O her busi ness expenses 26, 763
Subt ot al 42,048
Meal s and entertai nnment 8, 232
Less: Enpl oyer reinbursenents (3,132
Subt ot al 5, 100
Less: 50 percent of neals and 2,550
ent ert ai nnment
Tot al enpl oyee busi ness expenses 44,598

SCOE had an enpl oyee rei nbursenent policy. SCCE reinbursed
petitioner $3,132 for food, travel, and neeting suppli es.
Petitioner did not request reinbursenent for any other expenses
she incurred above the $3,132 that SCOE rei nbursed. The portion
of SCOE' s rei nbursenent policy petitioner provided specifically
covers travel and conferences. According to the reinbursenent
policy, enployees who are required to use their cars for travel
approved by their supervisors “shall be reinbursed”. Wth
respect to attendance at neetings, conferences, and conventions,
t hese expenses require prior authorization by the County
Superint endent of Schools and may be rei nbursed. The
rei mbursenment policy sets forth requirenents for obtaining

approval of travel and for claimreinbursenent. Petitioner has
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not shown that SCOE woul d not have rei nbursed her if she had
request ed rei nbursenent for her expenses.

Al t hough respondent does not agree that the foll ow ng
anount s deduct ed as enpl oyee busi ness expenses were ordi nary or
necessary to petitioner’s trade or business, the parties agree
that petitioner paid the follow ng anounts during 2004: (1)
$6, 899. 09 for car paynents and $2, 125.35 for car insurance; (2)
$286.14 for parking fees and transportation; (3) $3,557.11 for
what petitioner clainmed as traveling expenses; (4) m scell aneous
expenses: $2,854 clained for “continuing education”, $377.35
cl ai med as tel ephone expenses, $719.86 clai ned for postage,
$3, 285.69 clainmed for professional books and magazi nes, $156.57
for a clained “program for teachers” expense, $4,975.20 for
of fice supplies, $1,253.79 for what was clai ned as “other
busi ness rel at ed expenses”, $24 to the “DW’, $764 clainmed for
prof essi onal dues, and $8,600 for gifts; and (5) $2,800.54 for
what petitioner clainmed were neals and entertai nnent expenses and
$5,787.85 for food for SCCE events.

Di scussi on

A. Burden of Proof

A taxpayer generally bears the burden of proving error in
the Comm ssioner’s determ nations. Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). The burden of proof my

shift to the Conmi ssioner in certain circunstances if the
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t axpayer introduces credi ble evidence, maintained required
records, and fully cooperated wth the Conm ssioner’s reasonabl e
requests. Sec. 7491(a)(1l) and (2)(A) and (B). Petitioner has
nei ther asserted nor net the requirenents for shifting the burden
of proof to respondent.

B. | tem zed Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving she is entitled to the

deductions clained. Rule 142(a); INDOPCO, Inc. v. Comm ssioner,

503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

U S. 435, 440 (1934). A taxpayer nust substantiate anounts

cl ai mred as deductions by produci ng evidence and records necessary
to establish that she is entitled to the deductions. Sec. 6001,
sec. 1.6001-1(a), Incone Tax Regs.

1. Medi cal Expense Deducti on

Section 213(a) allows a deduction for expenses paid during
t he taxabl e year, not conpensated for by insurance or otherw se,
for medical care of the taxpayer, a spouse, or a dependent to the
extent that such expenses exceed 7.5 percent of the taxpayer’s
adj usted gross incone. The term “nedical care” includes anpbunts
paid for “the diagnosis, cure, mtigation, treatnment, or
prevention of disease, or for the purpose of affecting any
structure or function of the body, * * * for transportation

primarily for and essential to nedical care”, or for insurance.
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Sec. 213(d)(1)(A, (B), (D). However, amounts paid during the

t axabl e year for nedicine or a drug are taken into account only
if the nedicine or drug is a prescribed drug or insulin. Sec.
213(b). The term “prescribed drug” neans a drug or bi ol ogi cal
whi ch requires a physician’s prescription for its use by an

i ndividual. Sec. 213(d)(3).

Petitioner alleges that a portion of her nedical expense
deduction is related to “alternative healing and nedi cations”.
The only docunentary evidence petitioner provided is a doctor’s
“note” dated June 10, 2008, 4 years after the year at issue,
recommendi ng that petitioner take vitam ns, mnerals, and herbs
to suppl ement her regular diet, and a conputer printout of her
al | eged nedi cal expenditures. Petitioner has not provided
recei pts, copies of cancel ed checks, or bank statenents to
substanti ate her all eged nedi cal expenses. Moreover, petitioner
has not established what the so-called alternative healing and
medi cation is. Qher than her self-serving and unverified
testinony, which we are not required to and do not accept, see

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986), petitioner has

failed to establish that she paid for nedical care or that her
dietary supplenents require a physician’s prescription. See sec.
213(a), (b), (d). Accordingly, we hold that petitioner is
entitled to a medi cal expense deduction only for the $3,235. 37

she paid for prescription drugs, $424 paid for doctor’s visits,
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and $298.34 paid for travel to doctors that the parties
stipulated. The total of these anmounts is subject to the 7.5-
percent adjusted gross incone threshold.

2. Charitable Contributi ons Deducti on

In general, section 170(a) allows as a deduction any
charitable contribution the payment of which is made within the
taxabl e year. Deductions for charitable contributions are
allowable only if verified under regul ati ons prescribed by the

Secretary. Sec. 170(a)(1); Hewtt v. Conm ssioner, 109 T.C 258,

261 (1997), affd. wi thout published opinion 166 F.3d 332 (4th
Cr. 1998).

a. Cash Charitable Contributions

A cash contribution to charity made on or before August 17,
2006, in an anmount |ess than $250 nmay be substantiated with a
cancel ed check, a receipt, or other reliable evidence show ng the
name of the donee, the date of the contribution, and the anount

of the contribution.? Alanmi El Mujahid v. Conmi ssioner, T.C.

Meno. 2009-42; sec. 1.170A-13(a)(1l), Inconme Tax Regs.
The parties agree that petitioner paid $1,328.89 in
charitabl e cash contributions during 2004. Petitioner has failed

to establish that she made any ot her cash contributions to

2There are now stricter requirenments for cash contributions
to charity. Sec. 170(f)(17).
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charity during 2004. Accordingly, we hold that petitioner may
deduct only $1,328.89 as a cash charitable contribution.

b. Noncash Charitable Contri butions

For charitable contributions made in property other than
cash, the value of the contribution is the fair market val ue at

the time of contribution. Hewi tt v. Conmmi ssioner, supra at 261

sec. 1.170A-1(c)(1), Incone Tax Regs. The fair market val ue of
contributed property is the price at which the property would
change hands between a willing buyer and a willing seller,
nei t her bei ng under any conpul sion to buy or sell and both having
reasonabl e knowl edge of relevant facts. Sec. 1.170A-1(c)(2),
| ncome Tax Regs.

CGenerally, for noncash charitable contributions of property,
a taxpayer nust nmaintain for each contribution a receipt fromthe
donee show ng the nane of the donee, the date and |ocation of the
contribution, and a description of the property in detai
reasonably sufficient under the circunstances. Sec. 1.170A-
13(b) (1), Inconme Tax Regs.

Petitioner clainmed noncash charitable contributions of
$8, 500 and on her return described the itens as “various
househol d itens and cl ot hing”.

Petitioner produced lists of noncash contri butions that
contain hundreds of itenms, such as nore than a dozen neckl aces

and bracelets, 22 bras and other intinmate apparel and
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under garnments, decorative soaps and candles (including “1 great
snelling rose candle”), several porcelain dolls, dozens of pairs
of shoes, pins, earrings, watches, hair clips, wallpaper, etc.
However, the alleged records petitioner provided to substantiate
her charitable contributions are inconsistent and unreliable.
Petitioner’s records indicate that she made contributions to
three charitabl e organi zations during 2004: United Cerebral
Pal sy, Community Projects, Inc., and Goodwil|l. The receipts
petitioner provided show different dates: March 4, 2004, to
United Cerebral Palsy; Cctober 14, 2004, to Comunity Projects,
Inc.; and “July 2004” to Goodw I|I. However, on the Form 8283
petitioner claimed that she contributed “various household itens
and clothing” to Goodwill with an alleged fair market val ue of
$8, 500 on Cctober 31, 2004. Furthernore, petitioner’s self-
prepared tax summary report indicates that on Decenber 31, 2004,
“l trailer full of goods” was donated to Goodwill. Al though
petitioner provided two statenents from  Terry Lee Green of Rent-
A- Husband, one dated February 2004 and the other Cctober 2004,
stating that he took several |arge bags of clothing and household
goods to Goodw I I, the only receipt from Goodwill is dated July
2004.

We find petitioner’s lists and receipts to be inconsistent

and unreliable. Accordingly, we sustain respondent’s
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determ nati on denying petitioner a deduction for noncash
charitable contributions.

3. M scel |l aneous |tenm zed Deducti ons

a. Unrei nbursed Enpl oyee Expenses

On Schedul e A attached to her 2004 return, petitioner
cl ai med $44,598 for unreinbursed enpl oyee expenses. Respondent
agrees that petitioner nmade certain expenditures but argues that
she has failed to establish that they were ordi nary and necessary
enpl oyee busi ness expenses.

Section 162(a) generally allows as a deduction all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business. A taxpayer
may be in the trade or business of being an enpl oyee and, as

such, may deduct business expenses. O Milley v. Conmm ssioner, 91

T.C. 352, 363-364 (1988); Lucas v. Commi ssioner, 79 T.C. 1, 6

(1982). The taxpayer bears the burden of proving that clained
expenses were ordinary and necessary as required by section 162.
To be “ordinary” the transaction which gives rise to the expense
must be of a common or frequent occurrence in the type of

busi ness involved. Deputy v. du Pont, 308 U S. 488, 495 (1940).

To be “necessary” an expense nust be “appropriate and hel pful” to

the taxpayer’s business. Wlch v. Helvering, 290 U. S. at 113.

Addi tionally, the expenditure nust be “directly connected with or

pertaining to the taxpayer’s trade or business”. Sec. 1.162-
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1(a), Income Tax Regs. Section 262(a) prohibits deductions for
personal, living, or famly expenses.

A trade or business expense deduction is not allowable to an
enpl oyee to the extent that the enployee is entitled to
rei mbursenment from her enployer for an expenditure related to her

status as an enployee. Owvis v. Conm ssioner, 788 F.2d 1406,

1408 (9th Gr. 1986), affg. T.C. Meno. 1984-533; Lucas v.

Conmi ssioner, supra at 7. This rule forecloses an avenue for tax

mani pul ati on by preventing the taxpayer from converting a
busi ness expense of her conpany into one of her own by sinply

failing to seek reinbursement. Owvis v. Conm ssioner, supra at

1408. Petitioner bears the burden of establishing that SCOE
woul d not have rei nbursed her for such expenses. See Podens v.

Comm ssioner, 24 T.C. 21, 23 (1955); Benson v. Comm ssioner, T.C.

Meno. 2007-113; Putnamv. Conm ssioner, T.C. Menp. 1998-285.

O the $84,514 of item zed deductions petitioner clainmed on
her 2004 Federal tax return, $44,598 was clainmed for unreinbursed
enpl oyee expenses. During 2004 petitioner received $72,510 in
wages from SCOE and SCCE rei nbursed petitioner $3,132 for food,
travel, and neeting supplies.

Section 274(d) provides hei ghtened substantiation
requirenents for, inter alia, vehicle, transportation, travel,
meal s, lodging, gifts, and cellular tel ephone expenses. Section

274(d) requires the taxpayer to establish by adequate records or
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by sufficient evidence corroborating the taxpayer’s own
statenent: (A) The anount of such expense or other item (B) the
time and place of the travel, entertai nnent, anusenent,
recreation, or use of the facility or property, or the date and
description of the gift; (C) the business purpose of the expense
or other item and (D) the business relationship to the taxpayer
of persons entertained, using the facility or property, or
receiving the gift.
i. Vehicle
Petitioner clained vehicle expenses of $8,969. SCOE' s
rei mbursenment policy provides, in pertinent part, that “An
enpl oyee required to use his/her own car for travel approved by
hi s/ her supervisor shall be reinbursed for mleage at the rate
currently in force on a nonthly basis.” The rei nbursenent policy
al so states that “Enployees are reinbursed for actual m | eage
driven beyond their travel to and fromthe work site.” Al though
petitioner did not testify whether she sought approval from her
supervi sor for the vehicle expenses clained, she did testify that
she did not seek reinmbursenent. Petitioner has failed to show
t hat she woul d not have been reinbursed for the clained vehicle
expenses had she sought reinbursenent from SCCE. Furthernore,
nost of the entries on her 2004 travel log are insufficient to
establish the “place of the travel” or the “busi ness purpose” of

t he expenses. See sec. 274(d). Consequently, petitioner has
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failed to carry her burden of proof, and we therefore sustain
respondent’ s determ nation disallow ng any deduction for vehicle
expenses.

ii. Par ki ng and Transportation

Petitioner clained that she paid $433 for parking fees and
transportation during 2004. The parties agree that petitioner
pai d $286. 14 for parking fees and transportati on during 2004.
SCOE' s rei nbursenent policy expressly provides for the
rei mbursenent of parking fees, taxi fares, and tolls wthout
recei pts. However, petitioner did not seek reinbursenent.
Furthernore, petitioner has not offered any credi bl e docunentary
or testinonial evidence establishing that the parking fees and
transportation costs clainmed on her 2004 Federal tax return were
ordi nary and necessary to her business as an enpl oyee of SCOCE,
nor has she established any rel ated busi ness purpose.
Accordingly, petitioner is not entitled to deduct any anount for
parking fees, tolls, and transportati on costs.

iii. Travel

Petitioner clained that she paid $5,883 for travel during
2004. Travel expenses are al so covered by SCOE s rei nbursenent
policy. Petitioner’s tax summary report for 2004 appears to
indicate that many of the travel expenses relate to various
conferences she attended. Again, SCCE s reinbursenent policy

expressly covers attendance at conferences, and petitioner did
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not seek reinbursenent from SCCE for these expenses. Petitioner
has failed to establish that she woul d not have been rei nbursed
for her travel expenses and also has failed to establish any
ordi nary and necessary busi ness purpose for the expenses cl ai ned.
Accordingly, petitioner is not entitled to deduct any anount for
travel expense.
iv. Mals

Petitioner clainmed an $8, 232 deduction for nmeals. Meals are
al so covered by SCCE s rei nbursenent policy. The reinbursenent
policy provides that petitioner could have either accepted a
standard rei nbursenent rate for neals w thout having to provide
recei pts, or provided receipts and received rei nbursenment for the
actual and necessary costs of neals. Petitioner has failed to
establish both that she paid the anbunt clainmed as a neals
expense and that there was a rel ated busi ness purpose.
Accordingly, petitioner is not entitled to a deduction for neal
expenses.

v. Continui ng Educati on

Petitioner claimed a $3,920 deduction for “continuing
education” expenses. Petitioner testified that she was required
to conplete 150 hours of professional developnment to retain a
teachi ng credential and an adm nistrative service credential.
Petitioner has not established that a teaching credential or an

adm ni strative service credential was necessary to maintain her
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position as director of professional devel opnent for SCOCE.
Petitioner has also failed to establish that she paid the anmount
clainmed and that the expense was ordi nary and necessary.
Accordingly, petitioner is not entitled to a deduction for
“continui ng education” expenses.

vi. Tel ephone
Petitioner claimed a $381 deduction for tel ephone expenses.
This expense allegedly relates to petitioner’s Pacific Bel
tel ephone bills and a few cellul ar phone and hotel phone calls.
Petitioner has established neither a business purpose nor that
she actually paid these expenditures. Personal telephone bills
are typically not deductible as they are a personal expense. See
sec. 262. Accordingly, petitioner is not entitled to a deduction
for tel ephone expenses.
vii. Postage
Petitioner clained a $1, 761 deducti on for postage expenses.
Petitioner’s tax summary report appears to indicate that her
post age expenses were personal. For exanple, petitioner clained
post age expenses for Victoria s Secret, Col dwater Creek, Horchow,
and Frederick’s nmail order. Petitioner has not established by
ei ther docunentary or testinonial evidence how these expenses
relate to her trade or business as an enpl oyee of SCCE.
Accordingly, petitioner is not entitled to deduct postage

expenses.
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Viiil. Books and Magazi nes

Petitioner claimed a $3,680 deduction for expenses for
pr of essi onal books and magazi nes. The parties have agreed that
petitioner paid $3,285.69 for these expenses. Petitioner failed
to establish by docunentary or testinonial evidence either what
books or mamgazi nes were purchased or how they related to her
busi ness as an enpl oyee of SCOE. Accordingly, petitioner is not
entitled to deduct any anount for book and namgazi ne expenses.

i Xx. Teaching and O fice Supplies

Petitioner claimed a $7,583 deduction for teaching and
office supplies. The parties have agreed that petitioner paid
$156.57 for a “programfor teachers” and $4,975.20 for the
all eged office supplies. The purported supplies expenses
i ncl uded, anong other things, itens such as stationery, cards for
enpl oyees, a phone battery, CDs, fancy paper, a videotape from
Gentle Yoga, |anps, a daily planner, and over $1,900 in “l oose
recei pts”. Petitioner has not established any business purpose
for these expenses, nor whether SCOE required her to attend a
“program for teachers”, whether SCOE provided office supplies, or
whet her SCCE woul d rei nburse her for the “programfor teachers”
or for the purchase of office supplies. Accordingly, petitioner
is not entitled to a deduction for teaching and office supply

expenses.
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X. Pr of essi onal Dues

Petitioner claimed an $814 deduction for professional dues.
The parties have agreed that petitioner paid $764 for the all eged
expense. Petitioner’s tax summary report indicates that this
expense relates to all eged paynents to the University of La Verne
and to “ACSA”. Petitioner has not established how t hese expenses
relate to her business as an enpl oyee of SCCE or why she m ght be
required to pay them Accordingly, petitioner is not entitled to
a deduction for professional dues expenses.

xi. Gfts

“The cost of gifts nmay be an ordinary and necessary busi ness

expense if the gifts are connected wth the taxpayer’s

opportunity to generate business incone.” Bruns v. Conm Ssioner,

T.C. Meno. 2009-168 (citing Brown v. Conm ssioner, T.C Meno.

1984-120). Wiere a business purpose is established for the gift,
pursuant to section 162 the business gift deduction is restricted
to $25 per donee per taxable year. Sec. 274(b)(1).

Petitioner clained an $8, 600 deduction for “staff
appreciation”; i.e., gifts to enployees of SCOE. Petitioner
testified that she gives a Christmas gift to everyone that works
in her building and that she takes a deduction for it.

Petitioner also testified that she clainmed a deduction for a
weddi ng gift certificate. Qher so-called staff appreciation

gifts included purchases from anong others, Victoria s Secret,
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Frederick’s mail order, Bath & Body Wirks, Sally Beauty,
Nordstrom Direct, and Tal bot s.

Petitioner has not satisfied the hei ghtened substantiation
requi renents of section 274(d). Petitioner’s tax summary report
lists nunmerous itens as enpl oyee gifts but does not establish the
busi ness purpose of the gifts. Mny of the purported gifts
appear to total nore than $25, and it is unclear to whom each
gift was given and whether there was a business purpose for it.
In fact, the gifts appear to be personal. Furthernore,
petitioner has not established how or to what extent the gift

itens contributed to her incone. See Bruns v. Conm ssioner,

supra. Accordingly, petitioner is not entitled to a deduction
for business gifts.

b. Tax Preparation Fees

Section 212(3) provides that there shall be allowed as a
deduction all the ordinary and necessary expenses paid or
incurred during the taxable year in connection with the
determ nation, collection, or refund of any tax.

On Schedul e A attached to her 2004 return, petitioner
cl ai med $808 for tax preparation fees. However, petitioner
neither testified nor offered any docunentary evidence to
establish that she paid this, or any other, anount in connection

with the determ nation, collection, or refund of any tax.
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Accordingly, we sustain respondent’s determ nation disallowng a
deduction for tax preparation fees.

C. Asset Preservation Expenses

Section 212(2) allows as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year for
t he managenent, conservation, or maintenance of property held for
the production of inconme. Wether |egal fees are deductible
under section 212 or nondeducti bl e under section 262(a) depends
upon the origin of the claimwith respect to which the fees were
incurred and not upon its potential effects on the fortunes of

the taxpayer. See United States v. Glnore, 372 U. S. 39, 49

(1963); Hill v. Comm ssioner, T.C Menp. 2010-268.

On Schedul e A attached to her 2004 return, petitioner
claimed that she paid $2,681 for | egal expenses for “asset
preservation”. The clainmed deduction is an aggregate of prepaid
| egal expenses of $312 and the cost of a lawsuit filed against a
nmovi ng conpany for damage to a rental property and to sone
personal property.

The record is unclear as to what the term“rental property”
means or whether it was incone-producing property that petitioner
owned or property she rented as her personal residence.
Nevert hel ess, petitioner has failed to established that any
portion of the | egal expenses paid or incurred in 2004 was

ordi nary or necessary for the managenent, conservation, or
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mai nt enance of property held for the production of incone.
Accordi ngly, we sustain respondent’s determ nation disallow ng
petitioner any deduction for legal fees for “asset preservation”

C. Accuracy-Rel ated Penalty Under Section 6662

Section 6662(a) and (b)(1) and (2) provides that a taxpayer
is liable for a 20-percent accuracy-related penalty on any
portion of an underpaynment of tax required to be shown on a
return attributable to, inter alia, (1) negligence or disregard
of rules or regulations or (2) any substantial understatenent of
i ncone tax. The Conm ssioner generally bears the burden of
production for any penalty, but the taxpayer bears the ultimate

burden of proof. Sec. 7491(c); Higbee v. Conmm ssioner, 116 T.C.

438, 446 (2001).

Negligence is defined as “any failure to nmake a reasonable
attenpt to conply with the provisions of this title,” and
di sregard includes “any carel ess, reckless, or intentional
disregard.” Sec. 6662(c). The regulations pronul gated under
section 6662 provide that negligence “includes any failure by the
t axpayer to keep adequate books and records or to substantiate
itenms properly.” Sec. 1.6662-3(b)(1), Incone Tax Regs.

An understatenment of incone tax is defined as the excess of
the anobunt of the tax required to be shown on the return for the
t axabl e year over the anount of the tax shown on the return. See

sec. 6662(d)(2)(A). For purposes of section 6662, there is a
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substantial understatenent of incone tax for any taxable year if
t he anobunt of the understatenent for the taxable year exceeds the
greater of 10 percent of the tax required to be shown on the
return for the taxable year or $5,000. See sec. 6662(d)(1)(A).

On her 2004 return petitioner reported total tax of $58.
Respondent has shown that the anmpbunt of the understat enent
exceeds 10 percent of the tax required to be shown on the return
or $5,000. Wth respect to negligence petitioner did not
mai ntain required records or substantiate deductions as required
by the Code. Accordingly, absent an exception, such as that
found in section 6664, petitioner would be liable for an
accuracy-rel ated penal ty.

Section 6664 provides that the accuracy-related penalty is
not inposed with respect to any portion of an underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
The determ nati on of whether a taxpayer acted with reasonabl e
cause and in good faith depends on the pertinent facts and
ci rcunst ances and includes the knowl edge and experience of the
t axpayer and the reliance on the advice of a professional, such
as an accountant. Sec. 1.6664-4(b)(1), Incone Tax Regs. For a
taxpayer to rely reasonably upon the advice of a tax adviser, the
t axpayer nust, at a mninmum prove by a preponderance of the
evidence that: (1) The adviser was a conpetent professional with

sufficient expertise to justify reliance, (2) the taxpayer
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provi ded necessary and accurate information to the adviser, and
(3) the taxpayer actually relied in good faith on the adviser’s

judgnent. Neonatol ogy Associates, P.A v. Conm ssioner, 115 T.C

43, 99 (2000), affd. 299 F.3d 221 (3d Cir. 2002).

Petitioner asserts that she relied on the advice of an
accountant in determning to deduct the itens and anounts
reported on her 2004 return. Petitioner, however, has failed to
establish that her adviser was a conpetent professional, that she
provi ded necessary and accurate information to her adviser, or
that she actually relied in good faith on the adviser’s judgment.
Accordingly, we sustain respondent’s determ nation to inpose an
accuracy-rel ated penalty under section 6662.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




