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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GERBER, Chi ef Judge: Respondent determ ned a deficiency of

$5,179 in petitioner’s Federal income tax for 2001. After

concessi ons by respondent, the sole issue for consideration is
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whet her petitioner qualifies for the earned incone tax credit
under section 32(a).?

FI NDI NGS OF FACT

Petitioner resided in Mam, Florida, at the tine that he
filed his petition. On July 23, 1997, petitioner married Eunice
Pereyra. Petitioner and his wife had two children, a daughter
born on May 14, 1998, and a son born on January 16, 2000.
Petitioner’s daughter and son lived with petitioner at all tines
during 2001.

Petitioner’s wife did not have legal resident status in the
United States and did not possess a Social Security nunber.
During 2001, petitioner’s wife left the United States for Mexico.

Petitioner and his wife did not file a joint Federal incone
tax return for 2001. Petitioner filed electronically a Form
1040, U.S. Individual Inconme Tax Return, for 2001. On his
Form 1040, petitioner clainmed “head of household” filing status.

Petitioner remai ned married throughout 2001 and through the
trial of this case in Decenber 2003. Petitioner’s wife did not
return to the United States.

In the notice of deficiency, respondent determ ned that

petitioner’s filing status was “married filing separate” and

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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di sal l owed petitioner’s dependent exenptions, earned incone
credit, and child tax credit. Respondent now concedes t hat
petitioner is entitled to claim“head of household” filing status
(and the increased standard deduction available for that filing
status), his clained dependent exenptions, and the child tax
credit.
OPI NI ON
Section 32(a) allows a refundable earned inconme credit in
anount s specified and under conditions specified in that section.
One of the conditions is that, in the case of an individual who
is mrried, a joint return with the individual’s spouse nust be
filed for the year for which the credit is clained. Sec. 32(d);
sec. 1.32-2(b)(2), Incone Tax Regs.
For purposes of section 32(a), a taxpayer’s marital status
i s determ ned under section 7703. Section 7703(b) provides in
pertinent part:

SEC. 7703(b). Certain Married Individuals Living
Apart.--For purposes of those provisions of this title
which refer to this subsection, if--

(1) an individual who is married (within the
meani ng of subsection (a)) and who files a separate
return maintains as his home a househol d which
constitutes for nore than one-half of the taxable
year the principal place of abode of a child (within
t he neani ng of section 151(c)(3)) with respect to
whom such individual is entitled to a deduction for
t he taxabl e year under section 151 (or would be so

entitled but for paragraph (2) or (4) of section
152(e)),
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(2) such individual furnishes over one-half of the cost
of mai ntai ning such househol d during the taxable year,
and

(3) during the last 6 nonths of the taxable year, such
i ndi vidual’s spouse is not a nenber of such househol d,
such individual shall not be considered as

marri ed.

Petitioner has made vague and inconsistent assertions as to
his wife left his household in 2001. He testified:

MR Dl AZ: | believe she |eft between June and
July of 2001. 2001, yes.

THE COURT: Has she ever returned?

MR DI AZ: Never .

* * * * * * *

MR DIAZ: * * * PBut she was not living wwth nme
during the whol e period of 2001, because, when | noved,
it was about six nonths that she was not even |iving
with me. She noved--she noved--she | eft the apartnent
wi th her nother that came from Mexi co and she deci ded
to | eave.

Only in his answering brief does petitioner state categorically

t hat

his wife left in June, asserting: “The comm ssioner makes

enphasis in the date in which ny wwfe left the country to which

for

me i s not nmuch of inportance.” The assertion in petitioner’s

brief, however, cannot be treated as evidence. Rule 143(b). The

date on which petitioner’s wife left his household is not only

inportant; it is determnative. |If petitioner’s wife left in

July rather than June, he is not entitled to the earned incone

tax credit. See Becker v. Conmissioner, T.C. Menp. 1995-177. I n

t he absence of reliable evidence that she left prior to July
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2001, petitioner is not entitled to the earned incone tax credit
under section 32(a).

It appears fromthe argunents in his briefs that petitioner
may be confused by respondent’s concession that, for purposes of
“head of househol d” status, petitioner may be treated as an
unmarried person. For purposes of section 2(b), dealing with
“head of househol d” status, the taxpayer may be consi dered not
married at the close of the year if “at any time during the
taxabl e year his spouse is a nonresident alien”. Sec.
2(b)(2)(C). The definition in that section, however, has not
been extended to other situations where marital status is
determ ned under section 7703 (fornerly section 143). See

Kravetz v. Conmi ssioner, T.C. Menp. 1985-496, affd. w thout

publ i shed opinion (D.C. Cr., Cct. 17, 1986). The specifically
applicable statutory definition cannot be disregarded even though
petitioner argues persuasively that he was disabled fromfiling a
joint return because of his wife’'s inability to stay in the
United States legally or to obtain a Social Security nunmber.

Peppiatt v. Conm ssioner, 69 T.C 848, 853-854 (1978).

In order to reflect respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




