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VEMORANDUM OPI NI ON

RUVWE, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone taxes and additions to tax as

foll ows:



Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654

2002 $62, 683 $14, 056. 43 ! --

2003 20, 746 4,667. 85 ! $542. 93
2004 1,452 326. 70 ! 42.18
2005 1,181 265.73 ! 47. 38

The anmount of any addition to tax under sec. 6651(a)(2) shal
be determ ned pursuant to sec. 6651(a)(2), (b), and (c).

Petitioner does not dispute the deficiency or additions to
tax for 2005 in the petition, and respondent has conceded the
deficiency and additions to tax for 2004. Respondent concedes
that the pension incone petitioner received fromthe Los Angel es
County Enpl oyees Retirenent Association in 2002 and 2003 i s not
t axabl e.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rule 122.! The stipulation of facts, the suppl enental
stipulation of facts, and the attached exhibits are incorporated
herein by this reference. At the tine the petition was fil ed,
petitioner resided in Gkl ahona.

Petitioner did not file tinely Federal income tax returns
for taxable years 2002 and 2003. On March 22, 2007, respondent

prepared returns under section 6020(b) for petitioner’s 2002 and

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
years in issue.
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2003 taxabl e years.? On March 23, 2007, respondent nailed to
petitioner a notice of deficiency. On Novenber 3, 2008,
petitioner provided respondent’s counsel with Federal incone tax
returns for taxable years 2002 and 2003.

The notice of deficiency determ ned that petitioner received
incone in 2002 and 2003. The parties stipulated that petitioner
recei ved nonenpl oyee conpensation, interest inconme, proceeds from
t he sale of stock, cancellation of debt income, and dividend
i ncone for taxable years 2002 and 2003 as fol |l ows:

Nonempl oyee Conpensati on

Sour ce 2002 2003
Ameri can Medical Security,

I nc. $615 --
Allianz Life |Insurance Co. 3,910 - -
FFP Advi sory Servi ces,

| nc. 33, 388 $1, 944
FFP Securities, Inc. 59, 758 - -
Clarica Life Insurance Co. 1, 500 - -

Tot al 99, 171 1, 944

| nterest | ncone

Sour ce 2002 2003
First Trust Corp. $308 --
WNC Housi ng Tax Credit
Fund VLP 44 - -
Bost on Fi nancial Qualified 48 $14
Boston Capital Tax Credit
Fund 1V 38 - -

2Under sec. 6020(b), when any taxpayer fails to nake any
return required by law, the Internal Revenue Service (acting for
the Secretary of the Treasury) may nake a return from such
information as it can obtain.



Ameri can Tax Credit Fund

VLP 98 - -
WNC Housi ng Tax Credit
Fund VLP 20 - -
WNC Housing Credit Fund
VI LP 13 - -
Tot al 569 14
St ock Sal e Proceeds
Sour ce 2002 2003
U traotc | nvestor Shares
Acct. xxxx1063 $19, 904 --
Ameritrade | nc.
Acct. Xxxxx9378 3, 246 --
First Trust Corp.
Acct . ETC2 40, 016 --
Pershing LLC
Acct. xxxx3942 -- $72, 190
Tot al 63, 166 72,190
Cancel l ati on of Debt | ncone
Sour ce 2003
Citi bank Sout h Dakota NA $2, 628
Bank One Del aware NA 4,372
Tot al 7, 000
Di vi dend | ncone
Sour ce 2002 2003
CGeneral Electric Co. $186 $202
Tot al 186 202

In addition, petitioner received and

of $4,200 from Nova Fi nancial G oup, Inc.

failed to report wages

and a State tax refund

of $496 fromthe Okl ahoma Tax Commi ssion for 2002.

Before the mailing of the notice of
only paynent of incone tax for 2002 and 2

wi t hhol di ng of $210 in 2002. Petitioner

deficiency, petitioner’s
003 was i ncone tax

is entitled to one
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personal exenption for each of the 2002 and 2003 taxabl e years.
Petitioner’s filing status was married filing separate for
t axabl e year 2002 and single for taxable year 2003.

Di scussi on

Petitioner received and failed to tinely report total inconme
of $157,531 and $73, 446 for the taxable years 2002 and 2003,
respectively.® Petitioner acknow edged receipt of this incone in
the stipulation of facts and in the returns provided to
respondent’s counsel in 2008. Those returns claimcertain
deductions and bases in stock that were not allowed in the notice
of deficiency. Petitioner has failed to provide any evidence to
substanti ate these deductions or bases in stock for 2002 and
2003; therefore, we hold that they are not all owable.

Additions to Tax

(a) Section 6651(a)(1)

Section 6651(a)(1l) provides for an addition to tax when a
taxpayer fails to file a tinely return, unless the taxpayer
establishes that the failure was due to reasonabl e cause and not
wllful neglect. The addition to tax is equal to 5 percent of
t he amount required to be shown as tax on the delinquent return

for each nonth or fraction thereof during which the return

3The $157,531 and $73, 446 anounts include adjustnents
respondent made to petitioner’s self-enploynent adjusted gross
i ncone, standard deduction, and exenptions, in calculating
petitioner’s inconme for 2002 and 2003.
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remai ns delinquent, up to a maxi nrum addition of 25 percent for
returns nore than 4 nonths delinquent. Sec. 6651(a)(1).
Petitioner failed to file tinmely Federal inconme tax returns for
t axabl e years 2002 and 2003. Accordingly, we hold that
petitioner is liable for the addition to tax under section
6651(a) (1) and sustain respondent’s determ nation as set forth in
the notice of deficiency.

(b) Section 6651(a)(2)

Section 6651(a)(2) provides for an addition to tax for
failure to tinely pay the amobunt of tax shown on a return, unless
t he taxpayer establishes that the failure was due to reasonabl e
cause and not willful neglect. The addition is calculated as 0.5
percent of the anpbunt shown as tax on the return but not paid,
with an additional 0.5 percent for each nmonth or fraction thereof
during which the failure to pay continues, up to a maxi num of 25

percent.* Sec. 6651(a)(2); see Verduzco v. Conmi ssioner, T.C.

Meno. 2010-278.
Under section 6020(b), when any taxpayer fails to nmake any
return required by law, the Internal Revenue Service (acting for

the Secretary of the Treasury) may nake a return from such

“The anount of the addition to tax under sec. 6651(a)(2)
reduces the amount of the addition to tax under sec. 6651(a)(1)
for any nonth for which an addition to tax applies under both
paragraphs. Sec. 6651(c)(1); Verduzco v. Comm ssioner, T.C
Mermo. 2010-278.
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information as it can obtain. Under section 6651(g)(2), any
return so nade is treated as the taxpayer’s return for purposes

of section 6651(a)(2). See Mssall v. Conm ssioner, T.C Meno.

2008-258. Therefore, we find that petitioner is liable for the
addition to tax under section 6651(a)(2) for taxable years 2002
and 2003.

(c) Section 6654

Section 6654 provides for an addition to tax when a taxpayer
fails to pay a required installnment of estimated incone tax.
Each required installnment is equal to 25 percent of the required
annual paynent. Sec. 6654(d)(1)(A). The required annual paynent
is equal to the lesser of (1) 90 percent of the tax shown on the
return for the taxable year (or, if the taxpayer filed no return
90 percent of the tax for that year), or (2) 100 percent of the
tax shown on the return, if any, for the precedi ng taxable year.
Sec. 6654(d)(1)(B). Petitioner failed to file Federal incone tax
returns for the taxable years 2002 and 2003. Therefore,
petitioner’s required annual paynment for 2003 was 90 percent of

the tax for that year. See Mssall v. Conm ssioner, supra.

Because he failed to pay any Federal incone tax for 2003, we find
that petitioner is liable for the addition to tax under section
6654 for that year. See id.

On brief petitioner raised for the first tine the issue that

respondent erred in calculating the deficiencies by not
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considering incone reported and “tax paid’” on the returns which
petitioner submtted after the notice of deficiency was issued.
Where the taxpayer has made no return by the tinme the
Comm ssioner mails a notice of deficiency, then, for purposes of
determ ning the tax shown on the return, the taxpayer is deened

to have nade a return show ng zero tax. Mendes v. Conm SsSioner

121 T.C 308, 327 (2003). Respondent issued the notice of
deficiency on March 23, 2007, and petitioner did not submt his
returns to respondent’s counsel until Novenmber 3, 2008.
Therefore, in calculating petitioner’s deficiencies, respondent
correctly determ ned the tax shown on petitioner’s returns to be

zero. See Mendes v. Conm ssioner, supra. To the extent that any

assessnents or paynents were nade after the notice of deficiency
was mailed, they can be reflected in the Rule 155 conputati ons.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




