PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi nion 2009-186

UNI TED STATES TAX COURT

JOHN Y. DI NG AND LI NDA H. ZHANG, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 18253-07S. Fil ed Decenmber 7, 2009.

John Y. Ding and Linda H Zhang, pro sese.

Paul V. Colleran, for respondent.

GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code) in
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Petitioners are husband and w fe.

The sol e issue for decision is whether petitioners are
entitled to deduct $28,307 in expenses that John Y. Ding
(petitioner) clainmed on Schedule C, Profit or Loss From Busi ness,
for 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Massachusetts when they filed their petition.

Petitioners earned conbi ned conpensation of $280,436 from
their enployers in 2004. M. Zhang earned $167, 703 from
Bl ackRock, Inc., a large global investnment managenment firmwth
offices in the United States, Europe, and Asia.

Petitioner earned $112,733 in 2004 from Leggett & Platt,
Inc. (Leggett & Platt), headquartered in Mssouri. Leggett &
Platt manufactures a variety of engineered products, including
metal products for use in furniture, such as inner springs for
mattresses and recliner mechanisns for recliner chairs.
Petitioner has a Ph.D. in economcs, and at sone tinme before 1998
he was a coll ege professor and a consultant for |ocal businesses,

one of which was acquired by Leggett & Platt. 1In 1998 Leggett &
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Platt hired petitioner full time to establish and nmanage the
corporation’ s Asian operations.

As a result, petitioner now oversees the day-to-day
operating decisions and technical custoner service issues for
Leggett & Platt’s factories in Asia. He is also responsible for
the corporation’ s Asian planning and budgeti ng work. A separate
sales teamis responsible for bringing in new custoners and
servicing existing accounts. Petitioner’s duties necessitate
travel to Leggett & Platt’s manufacturing facilities in Asia, and
during 2004 he traveled to Asia 10 or 11 tines for factory
visits. Petitioner also traveled to the head office in M ssour
six or seven tinmes during 2004. Leggett & Platt reinbursed
petitioner for all of his international and donestic traveling
expenses.

However, because Leggett & Platt did not provide an office,
from 1998 to 2003 petitioner used a small roomon the second
floor of his two-story 3, 000-square-foot house as his principal
pl ace of business. Leggett & Platt did not reinburse petitioner
for expenses related to his hone office. The room was adjacent
to sonme of the bedroons. Because of the tine zone differences,
when calling or receiving calls fromAsia, petitioner would
frequently receive and nake tel ephone calls in the evenings and
|ate at night, disturbing his famly. To elimnate the

di sruption, petitioner renodel ed his basenent, which was
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previously bare and unfinished. He started renodeling in 2003
and conpleted the project in 2004. Petitioner installed
carpeting, furniture, partitioning, |lighting, heating, and wring
in the basenent, creating about 1,000 square feet of usable space
with a reception area at the bottomof the staircase. He divided
about one-half of the space into an open conference area, which
he used exclusively for occasional neetings with prospects for
his consulting activities, as described further below. The other
hal f of the basenent he made into a self-enclosed main office,
where he kept and used his tel ephone, conputer, printer, and fax
machi ne and where he maintained records for the admnistrative
and managenent duties Leggett & Platt required. Petitioner used
the office exclusively for his work with Leggett & Platt and for
his consulting activities.

Petitioner prepared the couple’s joint Federal incone tax
returns for 2003 and 2004. Separate fromhis enploynent with
Leggett & Platt, petitioner reported Schedule C | osses of $21,076
for 2003 and $28, 347 for 2004 in connection with his attenpts
beginning in 2003 to start a consulting business. Petitioner’s
goal was to try to match Anerican businesses interested in
exporting to Asia with Asian businesses interested in investing
in Anerican businesses. Petitioner had hoped to earn incone
t hrough conm ssions and finder’s fees. Petitioner thought he

coul d devel op business | eads and contacts through the busi ness
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associ ations to which he already bel onged, including the Asian
Busi ness Chanber of Massachusetts, the G eater China Business
Counci| of New Engl and, and the American Chanber of Commerce in
China. The neetings were social as well as networking
opportunities. Petitioner never generated any inconme fromhis
efforts to | aunch a consulti ng busi ness, and he abandoned t he
efforts at the end of 2004. The details of petitioner’s Schedul e

C for 2004 are as foll ows:

G oss receipts or sales - 0-
Expenses: !
Car and truck expenses $7, 496
O fice expense 977
Repai rs and nai nt enance 4,196
Suppl i es 780
Travel (away from hone) 7,438
Meals & ent. (% of total) 1, 075
Uilities 1,782
O her expenses:
Conput er 1,910
Printer 495
Fax 296
Tel ephone 687
Furniture 1,215
Tot al ot her expenses 4,603
Tot al expenses 28, 347
Net | oss for the year 28, 347

For 2003 petitioner reported his hone office
expenses on Form 8829, Expenses for Business Use of
Your Hone, which flowed into Schedule C as a separate
line item In contrast, for 2004 petitioner reported
his honme office expenditures as part of repairs and
mai nt enance, utilities, tel ephone, and furniture
expenses.
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Respondent issued a notice of deficiency dated June 8, 2007,
stating that the 2004 Schedul e C expenses “shoul d have been
reported on Schedule A line 20" as unrei nbursed enpl oyee busi ness
expenses subject to a reduction of 2 percent of adjusted gross
i ncone as required by section 67(a). The notice of deficiency,
however, did not reclassify the expenses to Schedule A Item zed
Deductions; instead, the notice outright disallowed all of
petitioner’s Schedul e C busi ness expenses. The disallowance in
turn caused a series of conputational adjustnents to self-
enpl oynment i ncone, item zed deduction [imtations, and
alternative mninmnumtax, resulting in a Federal incone tax
deficiency for 2004 of $13,216. Respondent issued a |etter dated
August 10, 2007, acknow edging cal culation errors in the notice
of deficiency and reducing the incone tax deficiency for 2004 to
$9, 914.

Petitioners tinely filed a petition seeking a
redeterm nation of the deficiency on the ground that respondent
m scal cul ated i ncone and deductions for 2004. At trial
respondent raised the issue that irrespective of the potenti al
reclassification of business expenses from Schedule C to Schedul e

A, petitioner |acked substantiation to support any deducti on.
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Di scussi on

Burden of Proof

In general, the Court presunes that the Comm ssioner’s
determ nation set forth in a notice of deficiency is correct, and
t he taxpayer bears the burden of showi ng that the determ nation

isinerror. Rule 142(a)(1); Wlch v. Helvering, 290 U S 111

115 (1933). Under section 7491(a) the burden may shift to the
Comm ssi oner regarding factual matters if the taxpayer produces
credi bl e evidence and neets the other requirenents of the
section.

Addi tionally, the Comm ssioner bears the burden of proof
wWth respect to any new nmatter that departs fromthe
determ nations in the notice of deficiency. Rule 142(a)(1);

Papi neau v. Conm ssioner, 28 T.C 54, 57 (1957). An assertion is

treated as a new matter when it either increases the original
deficiency or, pertinent here, requires the presentation of

different evidence. Rule 142(a)(1l); Shea v. Conm ssioner, 112

T.C. 183, 191 (1999); Wayne Bolt & Nut Co. v. Comm ssioner, 93

T.C. 500, 507 (1989).

The flush | anguage in the notice of deficiency suggests that
petitioner satisfied the substantiation requirenents regarding
t he expenses and that he nerely needed to support their
reclassification. Respondent now contends that the notice of

deficiency was “legally sufficient” because the notice conpletely
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di sal l owed rather than reclassified the expenses. Respondent
al so insists that asserting |ack of substantiation at trial was
not a new matter but was instead an “alternate theory” or an
“addi tional ground for disallowance within the ground that is
stated in the notice of deficiency.”

We are skeptical of respondent’s contentions. However, we
need not and explicitly do not decide this issue because of the
follow ng | egal principle:

“In a situation in which both parties have satisfied

their burden of production by offering sone evidence,

then the party supported by the weight of the evidence

will prevail regardless of which party bore the burden

of persuasion, proof or preponderance. * * *

Therefore, a shift in the burden of preponderance has
real significance only in the rare event of an

evidentiary tie.” * * * [Knudsen v. Conmm ssioner, 131
T.C. __, __ (2008) (slip op. at 7) (quoting Bl odgett

v. Conmm ssioner, 394 F.3d 1030, 1039 (8th G r. 2005),
affg. T.C. Meno. 2003-212), supplenenting T.C. Meno.
2007-340. ]

The present case has no evidentiary ties. Therefore,
because we resolve the case on the preponderance of the evidence
and not on an allocation of the burden of proof, the issue of

burden of proof is nobot. See id.; Cyman v. Conm ssioner, T.C

Meno. 2009-144.

1. Petitioner’s Schedul e C Expenses

A. Deducti ons i n General

Deductions are a matter of |egislative grace, and taxpayers
nmust satisfy the statutory requirenents for claimng the

deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84
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(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). Section 6001 requires taxpayers to maintain records
sufficient to establish the anobunt of each deduction. See also

Ronnen v. Conm ssioner, 90 T.C. 74, 102 (1988); sec. 1.6001-1(a),

(e), Income Tax Regs. |If a taxpayer can establish that he once
had adequate records but |ost the records due to circunstances
beyond his control, such as a fire, flood, or other casualty,
then the Court will permt the taxpayer to reasonably reconstruct

his expenses. G zzi v. Conmm ssioner, 65 T.C 342, 345 (1975).

Taxpayers may deduct ordinary and necessary expenses that
they pay in connection with operating a trade or business. Sec.

162(a); Boyd v. Conm ssioner, 122 T.C 305, 313 (2004).

CGenerally, the performance of services as an enpl oyee constitutes

a trade or busi ness. Prinmuth v. Conmi ssioner, 54 T.C. 374, 377

(1970). To be “ordinary” the expense nust be of a conmon or
frequent occurrence in the type of business involved. Deputy v.
du Pont, 308 U.S. 488, 495 (1940). To be “necessary” an expense
must be appropriate and hel pful to the taxpayer’s busi ness.

Welch v. Helvering, supra at 113. Additionally, the expenditure

must be “directly connected with or pertaining to the taxpayer’s
trade or business”. Sec. 1.162-1(a), Incone Tax Regs.

For such expenses to be deductible the taxpayer nust not
have the right to obtain reinbursenent fromhis enployer. See

Ovis v. Conm ssioner, 788 F.2d 1406, 1408 (9th G r. 1986), affg.
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T.C. Meno. 1984-533. Section 262(a) disallows deductions for
personal, living, or famly expenses.
| f a taxpayer establishes that an expense is deductible, but
is unable to substantiate the precise anount, we nmay estimate the
anount, bearing heavily against the taxpayer whose inexactitude

is of his own maki ng. Cohan v. Comm ssioner, 39 F.2d 540,

543-544 (2d Cir. 1930). The taxpayer nust present sufficient
evidence for the Court to forman estimte, because w thout such
a basis, any all owance woul d anount to ungui ded | argesse.

Wllianms v. United States, 245 F.2d 559, 560-561 (5th Cr. 1957);

Vani cek v. Commi ssioner, 85 T.C 731, 742-743 (1985).

Section 274 overrides the Cohan rule with regard to certain
expenses. Sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985). Section 274 requires nore stringent
substantiation for travel, neals, and |isted property, defined
under section 280F(d)(4) to include passenger autonobil es,
conputers or peripheral equipnent, and cellul ar tel ephones.
Section 274(d) requires taxpayers to provi de adequate records or
sufficient other evidence establishing the anount, tine, place,
and busi ness purpose of the expense to corroborate the taxpayer’s
statenents. Thus, even if such an expense woul d ot herwi se be
deducti bl e under Cohan, section 274 may still prohibit a

deduction if the taxpayer does not have sufficient
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substantiation. Sec. 1.274-5T(a), Tenporary |Inconme Tax Regs.,

supra.

B. Busi ness Expenses v. Startup Expenses

Wil e section 162 generally allows a deduction for ordinary
and necessary expenses paid in connection with carrying on a
trade or business, the trade or business nust be functioning as a

busi ness at the tinme the taxpayer incurred the expenses. Hardy

v. Conm ssioner, 93 T.C. 684, 687 (1989), affd. in part and
remanded in part per order (10th Cr., Qct. 29, 1990); Wody v.

Conmi ssioner, T.C. Menpb. 2009-93; dotov v. Commi ssioner, T.C

Meno. 2007-147; sec. 1.162-1(a), Income Tax Regs. For this

pur pose, “A taxpayer is not carrying on a trade or business under
section 162(a) until the business is functioning as a going
concern and performng the activities for which it was

organi zed.” dotov v. Conm ssioner, supra. Until that tine,

expenses related to the activity are not ordinary and necessary
expenses deducti bl e under section 162 or section 212 (expenses
incurred for the production of incone), but instead are

“start-up” or “pre-opening’ expenses. Hardy v. Comm ssioner,

supra at 687-688.

Section 195 governs the deductibility of startup expenses,
providing in pertinent part that the taxpayer must capitalize the
expenditures and “Except as otherw se provided in this section,

no deduction shall be allowed for start-up expenditures.” Sec.
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195(a). The taxpayer may elect to anortize the capitalized
startup costs evenly over a period of not |less than 60 nonths,
“beginning wwth the nonth in which the active trade or business
begins”.! Sec. 195(b). Wen a taxpayer’s endeavor never rises
to the status of an active trade or business, the taxpayer nmay

not anortize the startup costs. See Bernard v. Conm ssioner,

T.C. Meno. 1998-20.

Therefore, the threshold issue here is whether petitioner
conpl eted the startup phase and becane actively engaged in a
trade or business during 2004. Courts have adopted a facts and
circunst ances test focusing on whether the taxpayer has satisfied
all of the followng three factors: (1) Wether the taxpayer
undertook the activity intending to earn a profit; (2) whether
the taxpayer was regularly and actively involved in the activity;
and (3) whether the taxpayer’s activity has actually comenced.

See Wody v. Commi ssioner, supra; MMunus v. Conm ssioner, T.C.

Meno. 1987-457, affd. without published opinion 865 F.2d 255 (4th

Gir. 1988).

For startup expenses that were incurred after Cct. 22,
2004, sec. 195(b) allows the taxpayer to elect to deduct a
limted amount of the capitalized startup costs for the year of
whi ch the active trade or business begins, and to deduct the
remai nder over 180 nonths of anortization beginning with the
month in which the active trade or business begins. See sec.
1.195-1T(b), (d), Tenporary Inconme Tax Regs., 73 Fed. Reg. 38913
(July 8, 2008).
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We find that petitioner intended to earn a profit; however,
petitioner did not establish that he was regularly and actively
engaged in his consulting efforts or that the business actually
began in 2003 or 2004. Petitioner failed to attract a single
client or generate a single dollar or yuan in incone in 2003 or
2004. Petitioner acknow edged that his business nodel “needed to
be nore thought out and well planned out than what | started to
do”, adding “Well, it just |ooked so easy when everybody el se was
doing it”. Petitioner further acknow edged that he was going to
try to launch the activity again at a |later date.

Thus, petitioner’s own candid testinony together with the
record as a whol e establishes that petitioner was not carrying on
an active trade or business in 2003 or 2004. Therefore, we
sustain respondent’s characterization that the business expenses
petitioner reported for 2004 are not Schedule C trade or business
expenses.

[, Petitioner’s Schedul e A Unrei nbursed Enpl oyee Busi ness
Expenses

The hol di ng above, however, does not end the case. As noted
in respondent’s notice of deficiency, sone of the 2004 expenses
that petitioner clained on Schedule C may qualify as Schedule A
unr ei mbur sed enpl oyee busi ness expenses related to his job at
Leggett & Platt. Consequently, we will now exam ne the business

expenses petitioner reported on Schedule C for possible
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reclassification to Schedule A as 2004 unrei nbursed enpl oyee
busi ness expenses.

A. Car and Truck Expenses

Petitioner deducted $7,496 in car and truck expenses for
2004 for a 2000 Lexus he placed in service on January 1, 2003,
the date he started his consulting efforts. Petitioner reported
that in 2004 he drove the Lexus 7,590 mles for business.
Despite the mleage information, petitioner used actual costs to
determ ne his car expense deduction, inputting the information
regardi ng his autonobile expenses into his conputer and relying
on his tax preparation software to determ ne the maxi num
deductions for depreciation and other car expenses.

Because of the nondeductibility of petitioner’s startup
expenses relating to his consulting efforts, the only deductible
use of an autonobile would be in connection with his enpl oynent
with Leggett & Platt. Petitioner has not established that he
used his car in connection with his enploynent with Leggett &
Platt. Even if the car expenses were enpl oynent rel ated,
petitioner has al so not shown that the expenses were not
rei mbursabl e by Leggett & Platt. Therefore, petitioner is not
entitled to deduct any of the car and truck expenses as

unr ei nbur sed enpl oyee busi ness expenses for 2004.
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B. Travel and Meals and Entertai nnent Expenses

Petitioner reported $7,438 of business travel expenses away
from honme and $1, 075 of business neals and entertai nnent expenses
on his 2004 Schedule C. Petitioner testified that he paid these
expenses in connection with his consulting efforts during three
trips he made to Asia during 2004. W have already found that
t he expenses petitioner paid in conjunction with his consulting
efforts are nondeducti ble startup expenses. Further, sone of the
travel i ng expenses may have been for personal famly expenses.
Petitioner’s nother lives in northern China, and his wife’'s
not her recently noved back to China. They al so have ot her
relatives in Beijing and other cities. Mreover, Leggett & Platt
rei nbursed petitioner for all of his 2004 foreign travel business
expenses, including nmeals and | odgi ng.

In summary, none of petitioner’s 2004 traveling expenses are
deducti bl e as unrei nbursed enpl oyee busi ness expenses. | nstead,
petitioner’s 2004 travel and neals and entertai nment expenses
were either nondeductible startup or personal expenses.

C. Ofice Expenses and Supplies

Petitioner deducted $977 in office expenses and $780 in
supplies on his 2004 Schedule C. Petitioner testified that about
70 to 80 percent of these expenditures were for his enploynent
wth Leggett & Platt, and the remai nder were for his consulting

efforts. Because Leggett & Platt did not reinburse petitioner
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for expenses associated with working fromhonme, and because we
find that these expenditures were ordi nary and necessary business
expenses, we apply Cohan, concluding that petitioner nmay deduct
70 percent of the expenditures as unrei nbursed enpl oyee busi ness
expenses for 2004, as follows: $684 for office expense and $546
for supplies. The remaining 30 percent of the expenses are
nondeducti bl e startup expenses.

D. Hone O fice Expenses

Ceneral ly, a taxpayer nmay not deduct expenses paid in
connection with the business use of a hone. Sec. 280A(a).
However, a taxpayer may deduct expenses allocable to a portion of
his honme if, in pertinent part, he uses the space exclusively on
a regul ar basis as his principal place of business, or as a pl ace
of busi ness where he neets patients, clients, or custoners in the
normal course of his business. Sec. 280A(c)(1)(A) and (B). The
definition of “principal place of business” for this purpose
i ncludes a portion of the hone that the taxpayer uses for the
adm ni strative or managenent activities of his trade or business
if there is no other fixed location for those activities. Sec.
280A(c) (1).

The excl usive use requirenent of section 280A(c)(1l) “is an

all-or-nothing standard”. Hamacher v. Conmm ssioner, 94 T.C. 348,

357 (1990). Thus, for exanple, if a taxpayer uses his den as the

princi pal place for conducting his attorney business but also
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uses the den for personal purposes, then the taxpayer may not
deduct any expenses related to the den. S. Rept. 94-938, at 148
(1976), 1976-3 C.B. (Vol. 3) 49, 186. Congress’ intent in
enacting section 280A was to exclude taxpayers from converting
ot herwi se “‘nondeducti ble personal, living, and famly expenses’”

into “‘deductibl e business expenses’” nerely because they had

sonme connection with a business activity. Hamacher v.

Commi ssi oner, supra at 357 (quoting S. Rept. 94-938, supra at
147, 1976-3 C.B. (Vol. 3) at 185.

Where a taxpayer uses his honme office for nore than one
busi ness, the taxpayer satisfies the exclusive use test only if
each business is one of the types described in section

280A(c)(1). Hamacher v. Conm ssioner, supra at 357-358.

Al t hough we found that petitioner’s consulting activities were a
nondeducti ble startup activity, we are nonethel ess satisfied that
petitioner’s consulting activity is of the type described by
section 280A(c)(1); he net potential clients there, it was the
princi pal place of his activity, and the consulting was not a
personal, famly, or living usage. Simlarly, as discussed

bel ow, petitioner’s use of the basement for his work as an

enpl oyee of Leggett & Platt is also a type of business described
by section 280A(c)(1). Accordingly, petitioner satisfies the

“all -or-not hing” excl usive use test.
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A taxpayer, such as petitioner, who is an enpl oyee nust al so
satisfy an additional requirenent that his exclusive use is “for
t he conveni ence of his enployer.” Sec. 280A(c). Neither the
Code nor the regul ations define that phrase. Caselaw, however
hol ds that an enpl oyee satisfies the requirenment when the
enpl oyee mai ntains the hone office as a condition of his
enpl oynent or as necessary for the functioning of the enployer’s
busi ness or as necessary for the enployee to properly performhis

duti es. Hamacher v. Conm ssi oner, supra at 358. I n contrast,

the home office nmust not “be ‘purely a matter of personal
conveni ence, confort, or econony’ with respect to the enpl oyee.”

Id. (quoting Sharon v. Conm ssioner, 66 T.C 515, 523 (1976),

affd. 591 F.2d 1273 (9th Cir. 1978).

Petitioner’s activities were essential to Leggett & Platt.
He was responsi ble for overseeing the corporation’ s Asian
operations, planning, and budgeting work. These responsibilities
requi red that he conduct tel ephone calls late at night with
Leggett & Platt facilities in Asia and that he maintain necessary
records for his managerial and adm nistrative duties. Though
petitioner may have enjoyed the conveni ence and confort of
wor ki ng from hone, Leggett & Platt did not furnish himwth an

of fice. Cf. Tokh v. Conm ssioner, T.C. Mno. 2001-45.

Petitioner had nowhere else to regularly and properly perform

these responsibilities.
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Therefore, we conclude that petitioner’s hone office was for

t he conveni ence of the enployer and overall that petitioner has
satisfied the requirenents of section 280A with respect to

busi ness use of the honme for 2004. W nust, however, continue
our inquiry to separate the expenses between the deductible
expenses he paid with respect to his enploynent wth Leggett &
Platt and the nondeducti bl e expenses he paid related to his
startup consulting activities.

1. Furniture, Repairs and M ntenance, and Utilities

Petitioner reported on his 2004 Schedule C that he spent
$1,215 for furniture, $4,196 for repairs and nmi ntenance, and
$1,782 for utilities in 2004 related to his business use of his
basenent. Petitioner testified that he paid these expenditures
for finishing the renodeling and mai ntaining his basenent in
2004.

As noted earlier, petitioner divided about one-half of the
basenent space into a conference area for his consulting
activities. The record gives no indication that petitioner used
the conference area for his enploynent with Leggett & Platt.
Accordi ngly, one-half of the basenent expenditures are
nondeducti bl e startup costs. Wth respect to the other half of
the expenditures, petitioner testified further that he split his
time in the basenent office evenly between Leggett & Platt and

his consulting activities. Because we have already found that
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petitioner’s hone office was for the conveni ence of his enpl oyer,
petitioner is eligible to deduct the portion of his office
expenditures pertaining to Leggett & Platt.
Consequently, separating the conference room and excl udi ng
one-half of the office expenditures, we apply Cohan v.

Comm ssioner, 39 F.2d 540 (2d G r. 1930), to conclude that for

2004, petitioner may deduct $304 ($1,215 x % x 3 of his
furniture purchases,? $1,049 (%$4,196 x Y2x %3 of his basenent
repai rs and nmai nt enance expense, and $446 ($1,782 x Y2x %3 of his
basenent utility expenses as unrei nbursed enpl oyee busi ness
expenses for the business use of his honme. The remai nder of

t hese expenses for 2004 are nondeducti ble startup expenses.

2. Conputer, Printer, Fax, and Tel ephone

On his 2004 Schedule C petitioner deducted $1,910 for a new
conput er he purchased in 2004, $495 in printer expenses, $296 for
fax expenses, and $687 for tel ephone expenses. Petitioner
testified that he used his conputer and printer “primarily for ny
consul ting business” and that his fax and tel ephone expenses
were split “roughly half and hal f” between his consulting
activities and his enploynent with Leggett & Platt.

Section 280F(d)(4)(A) (iv) includes conputers and peri pherals

as |isted property. However, section 280F(d)(4)(B) provides an

2Deductible in the first year, 2004, under sec. 179,
El ection To Expense Certain Depreciabl e Busi ness Assets.
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exception for conputer or peripheral equipnment used at a regul ar
pl ace of business, including a portion of the home qualifying
under section 280A(c)(1) (requiring in pertinent part that the
portion of the dwelling unit nmust be the principal place of

busi ness for the trade or business). Verma v. Conm ssioner, T.C.

Meno. 2001-132. Petitioner qualifies for the exception of
section 280F(d)(4)(B) because, as noted above, his hone served as
his principal place of business for his enploynment with Leggett &
Platt.

Wth respect to the tel ephone expense, a taxpayer may not
deduct the cost of basic |ocal tel ephone service for the first
tel ephone line provided to a residence, because the expenditure
is a personal expense. Sec. 262(b). The record is silent as to
the nunber of lines to petitioner’s honme. Respondent nmade no
assertion that petitioner’s tel ephone expenses related to a first
tel ephone line. @G ven petitioner’s work circunstance of residing
in Massachusetts with responsibility for Asian operations and his
need to comunicate regularly with corporate headquarters in
M ssouri, we conclude that a significant portion of the tel ephone
use woul d have been for long distance calls. Mreover, because
of the nunber of people residing in his home, the location of the
tel ephone in an office in the basement beneath a 3, 000-square-
foot home, and the volume of calls that petitioner nmade during

t he evenings and nights, we find it highly probable that the
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t el ephone expenses petitioner clainmed for 2004 were for a second
tel ephone |ine that he maintai ned exclusively for business.

Returning to the analysis of all of the equi pnent expenses,
we apply Cohan, finding that “primarily for ny consulting
busi ness” nmeans 75 percent of the use, and that “roughly half and
hal f” means 50 percent of the use. Thus, petitioner may deduct
as 2004 unrei nbursed enpl oyee busi ness expenses the foll ow ng
itenms: Conputer expenses of $478 ($1,910 x 25 percent),?® printer
expenses of $124 ($495 x 25 percent), fax expenses of $148 ($296
x 50 percent), and tel ephone expenses of $344 ($687 x 50
percent). The renai nder of petitioner’s 2004 equi pnent expenses
are nondeducti bl e startup expenses.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

3Al so deductible in the first year, 2004, under sec. 179.



