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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned deficiencies in incone
t axes and penalties under section 6662(a)! with respect to

petitioners' 1997, 1999, and 2000 taxable years as foll ows:

1 Unl ess otherw se noted, section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.



Penal ty
Year Defi ci ency Sec. 6662(a)
1997 $7, 702 $363. 00
1999 6,671 43. 60
2000 4,926 58. 40

Fol | owi ng concessions,? the issues remaining for decision
are: (1) Wether $23,480, $22,450, and $13, 550 received by
petitioner Mary Doxtator (Ms. Doxtator) in 1997, 1999, and 2000,
respectively, fromthe Oneida Tribe of Indians of Wsconsin
(Oneida Tribe or Tribe) for services as a judicial officer are
subject to inconme tax and sel f-enploynment tax; (2) whether
petitioner Allen Doxtator (M. Doxtator) was engaged in a trade
or business in 1997 and 2000, entitling petitioners to cost of
goods sold of $225 in 1997 and trade or business deductions of
$7,580 and $7,748 for 1997 and 2000, respectively; (3) whether
petitioners received short-termcapital gain of $1,000 and | ong-
termcapital gain of $146 in 1999; (4) whether petitioners
recei ved taxabl e dividends of $281 in 1999; (5) whether $3,000
petitioners received fromthe Oneida Tribe in 1999 is taxabl e;
(6) whether petitioners are entitled to charitable contribution
deductions of $5,899 and $3,969 in 1997 and 2000, respectively;

(7) whether petitioners are entitled to a casualty loss in 2000

2 Respondent conceded $1, 090 of the $4,516 casualty | oss
petitioners clained in 2000. Petitioners conceded taxable
interest inconme of $64 and $121 for 1999 and 2000, respectively,
at trial.
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of $4,516, or $1,090 as conceded by respondent; (8) whether
petitioners are |liable for an accuracy-rel ated penalty under
section 6662(a) based on a substantial understatenent of incone
tax or on negligence for 1997 and 1999; and (9) whet her
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a) based on negligence for 2000. |In addition,
petitioners challenge our jurisdiction to decide certain of the
foregoing issues, as nore fully discussed infra.

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
by this reference.?

Petitioners resided in Wsconsin at the tine they filed the
petition in this case. Petitioners are husband and wfe and
filed joint Federal incone tax returns for 1997, 1999, and 2000.
Petitioners are Native Americans and nenbers of the Oneida Tribe.

Conpensation for Services as Judicial Oficer

In 1997, 1999, and 2000, Ms. Doxtator worked for the Oneida
Tribe as a "judicial officer"” of the Oneida Appeals Comm ssion
and the Oneida Personnel Conm ssion. The business of the Oneida
Tribe is run by a business conmittee. Ms. Doxtator was

appointed to the position of judicial officer for a 3-year term

3 Aportion of the transcript of the trial proceedings in
this case was | ost because of errors of the reporting service.
As a consequence, the parties entered into a suppl enental
stipulation of facts as an agreed substitute in |lieu of any other
remedy.
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by the business conmttee of the Oneida Tribe. |In her capacity
as a judicial officer, she heard disputes between the Oneida
Tribe and its enployees. The hearings were conducted at various
| ocations to which Ms. Doxtator travel ed at her own expense.
Her decisions were binding on the Tribe and its enpl oyees. She
control |l ed her own schedul e and heard as many or as few cases as
she chose. She received a $125 stipend per case heard,
regardl ess of its duration.

Ms. Doxtator received $23, 480, $22,450, and $13,550 in
1997, 1999, and 2000, respectively, as conpensation for her
services as a judicial officer fromthe Oneida Tribe. The Oneida
Tribe issued Fornms 1099-M SC, M scel | aneous | ncone, reporting
t hese paynments to Ms. Doxtator in each year. Petitioners did
not report on their 1997, 1999, or 2000 return, nor pay self-
enpl oynent taxes with respect to, the foregoing anounts received
by Ms. Doxtator. Respondent determ ned that the foregoing
anounts were subject to inconme and sel f-enpl oynent tax.

Nati ve Aneri can Fi nance

Petitioners attached to their 1997 and 2000 returns a
Schedule C, Profit or Loss from Business, for an undertaking
called "Native Anerican Finance". According to M. Doxtator, the
Nati ve American Fi nance business consisted of M. Doxtator's
activities in contacting Native American tribes to advise tribal

| eaders of a revenue ruling that he believed elimnated liability
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for enploynent taxes for elected tribal officials. In return for
this information, M. Doxtator sought a "finder's fee" equal to 6
percent of the taxes recovered pursuant to the ruling. He
contacted tri bes seeking neetings to present his advice and
requested that the tribes provide himwth neals and | odging in
connection with his travel to the neetings. M. Doxtator
traveled as far as 500 mles for such neetings and made repeat
visits in some instances.

During the years at issue, M. Doxtator never received
paynment of any finder's fees. He considered there to be oral
agreenents regarding his fees with the tribes wth whom he net.
After failing to receive paynent, he did not seek witten
contracts; instead, he sought to recover the fees by requesting
paynment fromnewy el ected nenbers of the tribal |eadership.

On the 1997 Schedule C for Native American Fi nance,
petitioners reported gross receipts of $613, cost of goods sold
of $225, and expenses of $7,580. On the 2000 Schedule C for
Nati ve American Finance, petitioners reported gross receipts of
$465 and expenses of $7,748. The anount reported as gross
recei pts conprised rei nbursenents of travel expenses to M.
Doxtator by the tribes he visited. Sonme of the expenses clained
on the 1997 and 2000 Schedules C were Ms. Doxtator's travel
expenses incurred in connection with her duties as a judici al

of ficer.
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Respondent determ ned that Native Anerican Finance was not a
trade or business and disall owed the cl ai ned cost of goods sold
in 1997 and the deductions for the clainmed expenses for 1997 and
2000. The determnation shifted the 1997 and 2000 reported gross
receipts from Schedule Cto line 21, "OQher Incone", of the Form
1040, U.S. Individual Inconme Tax Return.

Capi tal @i ns

On January 20, 1999, Ms. Doxtator purchased 600 shares of
Anerican Pad & Paper Co. for a total cost of $650.50 which she
sold on April 21, 1999, for net proceeds of $989.46. On February
12, 1999, Ms. Doxtator purchased 200 shares of WIIlians Coal
Seam Gas for $1,850.50 which she sold on March 19, 1999, for net
proceeds of $1,986.93. On March 19, 1999, Ms. Doxtator
pur chased 400 shares of Burnham PAC PPTYS, Inc., for $4,188 which
she sold on April 23, 1999, for $4,586.84. On April 27, 1999,
Ms. Doxtator sold 100 shares of Jevic Transportation, Inc., for
net proceeds of $899.46.4 On May 4, 1999, Ms. Doxtator bought
200 shares of Arkansas Best Corp. Del. for $7,263 which she sold
on July 6, 1999, for net proceeds of $7,249.25. On July 12,

1999, Ms. Doxtator sold 1 share of Patriot American Hospitality,
t hat was received pursuant to a cash nerger on June 20, 1999, for

net proceeds of $11.61

4 The record does not indicate the cost or acquisition date
of this stock.
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On February 8, 1999, a check for $5,000, payable to M.
Doxtator, and drawn by Melinda Doxtator, his nother, cleared her
account .

Petitioners reported no capital gains on their 1999 return.
Respondent determ ned that petitioners received $15,720 in 1999
fromthe sale of stocks in which they had a basis of $14, 720,
resulting in short-termcapital gain of $1,000 in 1999.
Respondent further determi ned that petitioners had |ong-term
capital gain of $146 in that year

Di vi dend | ncone

Petitioners reported no dividend incone on their 1999
return. Respondent determ ned that petitioners failed to report
$281 of taxable dividends in 1999.

Oneida Tribe paynents

During 1999, petitioners each received $1,500 fromthe
Oneida Tribe and were issued Forns 1099 that reported these
paynments as nonenpl oyee conpensati on.

The paynents constituted a distribution of the profits from
a casino owned and operated by the Oneida Tribe. The casino (and
an associ ated hotel) were built on | and purchased by the Oneida

Tri be from "nonconpetent"® Tribe nmenbers in 1968. The Tribe

5 "A nonconpetent Indian is one who holds allotted | ands
only under a trust patent and may not di spose of his property
w t hout the approval of the Secretary of the Interior. |1t does
not denote nental incapacity." Stevens v. Conm ssioner, 452 F.2d
(continued. . .)
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purchased the | and using proceeds it received pursuant to a
judgnent by the Indian O ains Comm ssion in Docket No. 75 that
were distributed pursuant to the Act of Septenber 27, 1967, Pub.
L. 90-93, 81 Stat. 229, 25 U.S.C. secs. 1141-1147 (2000).
Petitioners did not report the two paynents (totaling
$3,000) on their 1999 return. Respondent determ ned that the
paynments were taxable per capita paynents in that year

Charitable Contri butions

Petitioners clainmed deductions for charitable contributions
on their 1997 and 2000 returns of $5,899 and $3, 969,
respectively. The notice of deficiency disallowed these
deductions for failure to substanti ate.

Casualty Loss

Petitioners clainmed a casualty |oss of $4,516 on their 2000
return.

In April 2000, a water main adjacent to petitioners
resi dence broke and their basenent was flooded with 4 to 5 feet
of water. Petitioners' |oss was not covered by insurance. The
noti ce of deficiency disallowed the clained $4,516 casualty | oss.

Accur acy-Rel ated Penalties

Petitioners previously appeared before this Court for

redeterm nation of a deficiency with respect to their 1991

5(...continued)
742 n.1 (9th Gr. 1971), affg. in part and revg. in part 52 T.C
330 (1969).
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taxabl e year. In that case, at docket No. 6313-95S, petitioners
argued that tier Il railroad retirenent benefits received by M.
Doxt ator were exenpt from Federal inconme tax because of
petitioners' status as Native Anericans. W concluded, in an
unpubl i shed Summary Opi ni on that has been made part of the record
inthis case, that petitioners had failed to identify any statute
or treaty that would exenpt the retirenent benefits fromtax and
accordingly sustained the deficiency. Qur opinion was filed on
March 20, 1997

OPI NI ON

Juri sdiction

Petitioners contend that this Court does not have
jurisdiction over that portion of their deficiencies that rel ates
to "Treaty rights of the Oneida, incone derived from The
Soverei gn Governnent of the Oneida, and incone froman investnent
made by the Oneida Governnent, i.e. enrolled nmenbership."”
Petitioners concede our jurisdiction with respect to the issues
involving their clainmed casualty | oss and their investnent
incone. In context, as best we can understand petitioners
claim we believe they are challenging our jurisdiction to
redetermne the deficiencies determned with respect to Ms.
Doxtator's conpensation as a judicial officer for the Oneida
Tribe and their receipt of the $1,500 paynents fromthe Oneida

Tri be.
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We have jurisdiction to redeterm ne the deficiency of any
t axpayer who is issued a valid notice of deficiency in respect of
any tax inposed by subtitle A of the Internal Revenue Code and
who tinely files a petition for redeterm nation. Secs. 6212(a),

6213(a), and 6214(a); Mnge v. Conm ssioner, 93 T.C 22, 27

(1989); Normac, Inc. v. Conmm ssioner, 90 T.C 142, 147 (1988).

The record indicates that these jurisdictional requisites have
been satisfied.® Petitioners have not suggested or shown any
defect in the notice of deficiency.

Nor have petitioners denonstrated any other basis on which
this Court lacks jurisdiction, notw thstanding their claimthat
only Congress has the authority to consider certain of the issues
in this case. Native Anmericans such as petitioners are U S
citizens and generally are subject to Federal inconme tax in the
same manner as other U. S. citizens, absent specific exenption by

a treaty or statute. Squire v. Capoenman, 351 U. S. 1, 6 (1956);

Estate of Poletti v. Conm ssioner, 99 T.C 554, 557-558 (1992),

affd. 34 F.3d 742 (9th Gr. 1994). Wiile citing numerous
treaties and statutes, petitioners have pointed to no provision
that would affect our jurisdiction over the itens they dispute.
To the contrary, as nore fully discussed hereinafter, Ms.

Doxtator's conpensation for her services to the Oneida Tribe is

® Respondent issued a notice of deficiency for the taxable
years 1997, 1999, and 2000 to petitioners on Cct. 31, 2002, and
petitioners tinely filed a petition with this Court for
redeterm nation on Jan. 27, 200S3.
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subj ect to Federal incone and sel f-enploynent tax, and the
paynments made to petitioners by the Oneida Tribe fromthe
proceeds of its casino operations are subject to Federal incone
tax, as determ ned by respondent.

Havi ng i nvoked our jurisdiction by filing their petition,

petitioners may not unilaterally oust it. Estate of Mng v.

Comm ssioner, 62 T.C. 519 (1974). W therefore reject
petitioners’ claimthat we |lack jurisdiction with respect to any
aspect of this case.

Burden of Proof

Petitioners have neither clained nor shown entitlement to a
shift in the burden of proof to respondent with regard to any
factual issue pursuant to section 7491(a). Accordingly,
petitioners bear the burdens of proof and production with respect
to all issues in this case, except as provided in section
7491(c). See Rule 142(a).

Judicial Oficer Conpensation

Respondent determ ned that the amounts Ms. Doxtator
recei ved as conpensation for her services as a judicial officer
for the Oneida Tribe were subject to Federal incone tax.
Petitioners contend that those anmobunts are exenpt fromtax.

It is well established that Native Anmericans, or Anerican
Indians, as U S. citizens are subject to the Federal incone tax

unl ess an exenption is created by treaty or statute. Squire v.
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Capoeman, supra; Estate of Poletti v. Commi SSioner, supra. For

such an exenption to be valid, it nust be based upon clearly

expressed | anguage in a statute or treaty. Squire v. Capoenan,

supra; United States v. Anderson, 625 F.2d 910, 913 (9th G

1980); Estate of Peterson v. Comm ssioner, 90 T.C 249, 250

(1988).

Petitioners argue that Ms. Doxtator's judicial officer
conpensation is exenpt fromtaxati on because she was "an el ected
officer of a sovereign". Petitioners persist in their argunent
prem sed on Ms. Doxtator's status as an el ected officer even
t hough the evi dence establishes, and they conceded at trial, that
she was not an elected official.” Regardless, her status as
el ected or appointed is not significant in determ ning whether
the amounts paid to her for her services as a judicial officer
are subject to incone tax. A tribal official, whether elected or
appointed, is subject to incone tax on the conpensation received
for rendering services to the tribe unless a treaty or statute

specifically provides an exenption. See Hoptowt v.

Commi ssioner, 78 T.C 137, 145-148 (1982), affd. 709 F.2d 564

" Petitioners' enphasis on Ms. Doxtator's status as an
el ected official appears to be an attenpt to invoke Rev. Rul. 59-
354, 1959-2 C. B. 24, which excludes conpensation for the duties
performed by elected tribal council nenbers fromthe definition
of "wages" for purposes of FICA FUTA and incone tax
wi t hhol di ng. However, even if Rev. Rul 59-354, supra, applied to
Ms. Doxtator's conpensation, it would provide no exenption from
i nconme tax. Moreover, respondent determ ned that Ms. Doxtator's
conpensati on was incone from self-enploynment, not wages subject
to w t hhol di ng.
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(9th Cr. 1983); Jourdain v. Conm ssioner, 71 T.C. 980, 986-987

(1979), affd. 617 F.2d 507 (8th G r. 1980). Petitioners have not
shown that either a treaty or a statute specifically exenpts Ms.
Doxtator's conpensation fromtaxation. Accordingly, we sustain
respondent’'s determination that Ms. Doxtator's judicial officer
conpensation for the years in issue is subject to incone tax.?
Respondent al so determ ned that Ms. Doxtator's judicial
of ficer conpensation is subject to self-enploynent tax for the
years in issue.® As best we understand their position,
petitioners offer no additional argunent directed at the
liability for self-enploynent tax beyond that offered with
respect to the incone tax; nanely, that Ms. Doxtator's
conpensation as a judicial officer is exenpt because she is an

el ected officer of a sovereign.?

8 Petitioners at various points claimthat Ms. Doxtator
incurred travel expenses in connection wth the performance of
her duties as a judicial officer. However, petitioners have
never identified the anounts of those expenditures, nuch |ess
substanti ated them under the requirenents of sec. 1.274-5T(c),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985),
for any year at issue.

® In connection with that determ nation, respondent allowed
a correspondi ng deduction in each year of one-half of the self-
enpl oynent taxes inposed by sec. 1401. See sec. 164(f)(1).

10 To the extent that petitioners may again be invoking Rev.
Rul . 59-354, supra, we note that, although the ruling does not
address self-enploynent taxes, it does state that other salaried
enpl oyees of tribal councils (besides elected council nenbers)
are not exenpt from enpl oynent taxes.
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Section 1401 inposes a tax on sel f-enploynent incone,
defined generally as "the net earnings from self-enpl oynent
derived by an individual". Sec. 1402(b). The net earnings from
sel f-enpl oynent are, in turn, defined generally as "the gross
i nconme derived by an individual fromany trade or business
carried on by such individual, |ess the deductions allowed by
this subtitle which are attributable to such trade or business".
Sec. 1402(a).

For purposes of self-enploynent incone or net earnings from
self-enploynent, the term"trade or business"” has "the sane
meani ng as when used in section 162 (relating to trade or
busi ness expenses)", with certain exceptions. Sec. 1402(c).
Section 7701(a)(26) provides that, for purposes of the Internal
Revenue Code, "the term'trade or business' includes the
performance of the functions of a public office.” However, one
of the specific exceptions under section 1402(c) to the neaning
of "trade or business"” for self-enploynent tax purposes is "the
performance of the functions of a public office" (wth a further
qualification not here pertinent). Sec. 1402(c)(1l). Section
1402(c) (1) thus negates, for self-enploynment tax purposes, the
i ncl usi on under section 7701(a)(26) of the performance of public
office functions within the neaning of "trade or business".
Accordi ngly, pursuant to section 1402(c)(1), incone derived by an

i ndi vidual fromthe performance of the functions of a public
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office is generally not subject to self-enploynent tax, because
it is not derived froma "trade or business". See Ekren v.

Conmi ssioner, T.C. Menp. 1986-509; see also Porter v.

Commi ssioner, 88 T.C. 548, 561 (1987), revd. 856 F.2d 1205 (8th

Cr. 1988), affd. sub nom Adans v. Conmm ssioner, 841 F.2d 62 (3d

Cir. 1988).

Petitioners' claimthat Ms. Doxtator's judicial officer
conpensation is exenpt fromself-enploynent tax because she was
an elected officer of a sovereign could be interpreted as
i nvoki ng the exenption provided in section 1402(c)(1). For the
reasons di scussed bel ow, we concl ude that section 1402(c) (1)
provides no relief for petitioners.

The regul ati ons under section 1402(c)(1) provide that a
"public office" for this purpose "includes any el ective or
appointive office of the United States or any possession thereof,
of the District of Colunbia, of a State or its political
subdi vi sions, or a wholly-owned instrunentality of any one or
nore of the foregoing." Sec. 1.1402(c)-2(b), Inconme Tax Regs.
The exanples provided in the regulation include a judge, justice
of the peace, or notary public. 1d. Neither the statute nor the
regul ation defining "public office" nmakes any reference to
I ndi ans, Indian tribes, or Indian tribal governnents.

In 1982, Congress considered the tax status of Indian tribal

governnents, concluded that "it is appropriate to provide these
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governments with a status under the Internal Revenue Code siml ar
to what is now provided for the governnents of the States of the
United States", S. Rept. 97-646, at 11 (1982), 1983-1 C B. 514,
518, and enacted section 7871. That section provides nunerous
i nstances where "Indian tribal governnents"!! are treated as
States for various Internal Revenue Code purposes. Section
1402(c) (1) is not one of those instances. As Congress has
considered the issue of Indian tribal and State governnent
equi val ence for Internal Revenue Code purposes and not seen fit
to extend equivalence in the case of a "public office" as used in
section 1402(c)(1), we conclude that it would not be appropriate
to do so by judicial interpretation.' Accordingly, we hold that
the judicial officer position held by Ms. Doxtator is not a
"public office" within the neaning of section 1402(c)(1). Her
conpensation is therefore not exenpt from self-enploynent tax

under that section

11 Sec. 7701(a)(40), adding "Indian tribal governnent" as a
defined termin the Internal Revenue Code, was enacted at the
sane tine. | ndi an Tri bal Governmental Tax Status Act of 1982,
Pub. L. 97-473, sec. 203, 96 Stat. 2611

12 1'n 1988, Congress anended sec. 1402(a) as it applied to
the fishing rights of nenbers of Indian tribes. Sec.
1402(a) (15); see Technical and M scel | aneous Revenue Act of 1988,
Pub. L. 100-647, sec. 3043(c)(1), 102 Stat. 3642. Wen anendi ng
the sel f-enploynent tax statutes in a manner specifically
concerning Indian tribes, Congress again did not see fit to make
I ndi an tribal governnments equivalent to State governnents for
pur poses of the "public office" exception from self-enpl oynent
t ax.
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We are unable to discern in petitioners' argunments any ot her
basis for attributing error to respondent's determ nation that
Ms. Doxtator's judicial officer conpensation is subject to self-
enpl oynment tax. Moreover, several other factors support the
determ nation. Ms. Doxtator controlled her owm schedule. She
had discretion to hear as many or as few cases as she chose. She
was paid a flat stipend per case heard, regardless of its
duration. She was required to provide her own transportation to
the various hearing sites. Her decisions were binding on the
Tribe. In sum the manner in which she perfornmed her duties as a
judicial officer supports the conclusion that she was an
i ndependent contractor, and the Tribe treated her as such,

i ssuing Fornms 1099 with respect to the anounts paid to her for
each year in issue. W accordingly sustain respondent's
determ nation that Ms. Doxtator's conpensation as a judicial
officer in 1997, 1999, and 2000 is subject to self-enploynent
t axes.

Nati ve Aneri can Fi nance

Respondent di sal |l owed the expenses petitioners clained on
Schedul es C for 1997 and 2000 on the grounds that Native Anerican
Fi nance was not a trade or business for purposes of section
162(a).

Section 162(a) allows deductions for ordinary and necessary

expenses paid or incurred in carrying on any trade or business.
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There being no statutory or regulatory definition of a trade or
busi ness, the courts have established criteria for determning

the exi stence of a trade or business. See, e.g., Conm ssioner V.

G oetzinger, 480 U. S. 23, 27 (1987). 1In order to be engaged in a

trade or business, the taxpayer nust be involved in the activity
with continuity and regularity, and the taxpayer's primary
purpose for the activity nust be the creation of inconme or

profit. 1d. at 35; N ckerson v. Comm ssioner, 700 F.2d 402, 404

(7th Cr. 1983). The taxpayer need not have a reasonable
expectation of profit for his activities to constitute a trade or
busi ness but nmust conduct the enterprise with a good faith
intention of making a profit or producing income. Burger v.

Conmm ssi oner, 809 F.2d 355, 358 (7th Gr. 1987), affg. T.C. Meno.

1985-523; Intl. Trading Co. v. Conmni ssioner, 275 F.2d 578, 584

(7th Gr. 1960), affg. T.C. Menp. 1958-104; &olanty v.

Comm ssioner, 72 T.C. 411, 425-426 (1979), affd. w thout
publ i shed opinion 647 F.2d 170 (9th G r. 1981).
Profit objective is a question of fact to be determ ned from

all of the facts and circunstances. Allen v. Conmm ssioner, 72

T.C. 28, 34 (1979); Dunn v. Conm ssioner, 70 T.C. 715, 720

(1978), affd. 615 F.2d 578 (2d Cr. 1980). More weight is given
to objective facts than to the taxpayer's statenment of his

i ntent. Burger v. Commi ssioner, supra at 358; Engdahl v.

Comm ssioner, 72 T.C. 659, 666 (1979). |In determ ning whether a
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t axpayer had the requisite profit notive under section 162(a),
the factors set forth in the regul ati ons pronul gated under

section 183 are considered. Sullivan v. Conm ssioner, T.C. Mno.

1998- 367, affd. 202 F.3d 264 (5th Gr. 1999). In addition to the
taxpayer's continuity and regularity in pursuing the activity, as

cited by the Supreme Court in Conm ssioner v. G oetzinger, supra,

factors listed in the section 183 regul ati ons i nclude whether the
activity is conducted in a businesslike manner, sec. 1.183-
2(b)(1), Income Tax Regs., and the taxpayer's history of incone
or losses with respect to the activity, sec. 1.183-2(b)(6),

| ncome Tax Regs.

M. Doxtator did not conduct the Native Anmerican Fi nance
activity wwth continuity and regularity. Although petitioners'
1998 return is not in the record, their 1999 return is, and it
contains no Schedule C reporting operations of Native Anerican
Finance in 1999. Thus, the activity was not continuous between
1997 and 2000.

M. Doxtator also did not conduct the activity in a
busi nessl i ke fashion. Wen tribal officials failed to pay his
finder's fee, he took no steps to ensure that he would be paid
for future transactions, such as swtching to witten contracts
i nstead of oral agreenments. M. Doxtator also comm ngled the
expenses of Native Anerican Finance with those of Ms. Doxtator's

judicial officer work. Finally, petitioners reported no gross
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recei pts, much less profits, fromthe enterprise during the years
at issue; M. Doxtator conceded that the reported gross receipts
were actually paynents for travel expenses.

Considering all of the foregoing factors, we concl ude that
petitioners have failed to show error in respondent's
determ nation that the Native Anmerican Finance activity was not a
trade or business wthin the nmeaning of section 162(a).
Accordingly, we sustain respondent's determ nation to disallow
the cost of goods sold in 1997. W also sustain respondent's
determ nation to disallow the clai mned expense deductions in 1997
and 2000 and to reclassify the gross receipts reported on the
respective Schedules C as incone fromactivities not engaged in
for profit.?®

Capi tal @i ns

Respondent determ ned that petitioners received $15,720 in
1999 fromthe sale of stocks in which they had a basis of
$14,720, resulting in short-termcapital gain of $1,000 in 1999.
Respondent further determined that petitioners had |ong-term
capital gain of $146 in that year

Petitioners concede that stocks held in Ms. Doxtator's nane
that were sold in 1999 generated the $15,720 in proceeds noted

above. They al so have not challenged, in their testinony or on

3 This is the effective result of nobving the gross receipts
from Schedule Cto line 21, "Qther Inconme", on the Form 1040 as
respondent did in the notice of deficiency.
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brief, respondent's conputations of the ampunt of gain.!
| nstead, they argue that the stocks were purchased wth funds of
M. Doxtator's nother, Melinda Doxtator, on her behalf.
Therefore, petitioners contend, the gain on the sale of the
stocks is not taxable to them

Wil e the evidence establishes that Melinda Doxtator
transferred $5,000 to M. Doxtator in 1999, in the form of her
check made payable to himthat cleared her account on February 8,
1999, we nonet hel ess concl ude on the basis of the entire record
that petitioners have not shown that the stocks generating the
gains at issue were the property of Melinda Doxtator rather than
M's. Doxtator.

Petitioners' clains that these gains were Melinda Doxtator's
rather than petitioners' are inconsistent and confused. First,
M. Doxtator testified at trial that the stocks generating the

gains at issue were purchased with $2,000 of petitioners' noney

4 The stipul ated exhibits contain a worksheet that
petitioners prepared covering their 1999 stock transactions.
Thi s worksheet indicates that petitioners' gain on the sale of
the stocks at issue was $919 (versus respondent’s determ nation
of $1,000 in short-term and $146 in long-term capital gain).
However, the worksheet indicates that the gain on the sale of
Ms. Doxtator's Jevic Transportation, Inc. stock was $87. 50,
wi t hout disclosing Ms. Doxtator's basis in, or holding period
for, that stock. There is no evidence of the basis or hol ding
period anywhere else in the record. Accordingly, we are not
persuaded that petitioners' worksheet denonstrates any error in
respondent’'s determ nation. Mreover, nowhere in their testinony
or brief do petitioners contend that the worksheet proves error
in respondent's determnation. Their only argunment (considered
above) is that the stocks, and therefore the gains fromthe
st ocks, belonged to M. Doxtator's nother.
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and $5,000 of Melinda Doxtator's noney. For reasons that are not
clear, M. Doxtator contended that this arrangenent resulted in
petitioners' having a 40-percent share of any gain, but then
persisted in claimng that "any gain went to her [Melinda
Doxtator]". On brief, petitioners contended for a different
version of the arrangenent; nanmely, that the noney for the
investnment in the stocks was 28 percent from petitioners' funds,
14 percent froma friend (Pearl MlLester, nentioned for the first
tinme on brief), and 71 percent from Melinda Doxtator.!® As was
true of the first version, petitioners offer no explanation
concerning why, if they contributed a share of the invested
funds, no portion of the gain was theirs. Although M. Doxtator
testified that all gains in 1999 were paid over to Melinda

Doxt ator, he offered no evidence to corroborate this contention.
W are not required to accept M. Doxtator's uncorroborated,

sel f-serving testinony, and we do not. See N edringhaus v.

Comm ssioner, 99 T.C. 202, 212 (1992); Tokarski v. Conm SsSioner,

87 T.C. 74, 77 (1986). Second, petitioners' varying positions
regardi ng the source of the investnent funds may reflect the fact
that their claimthat Melinda Doxtator's $5,000 contribution

entitled her to "nost"” or "all" of the resulting gain cannot be

15 Aside fromthe facial contradiction in this later version
of the allocation (the portions of which total 113 percent),
unsupported statenments in a brief do not constitute conpetent
evidence. Rule 143(b); N edringhaus v. Conmm ssioner, 99 T.C
202, 214 n.7 (1992); Viehweg v. Comm ssioner, 90 T.C 1248, 1255
(1988); Castro v. Comm ssioner, T.C Meno. 2001-115.
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squared with their own worksheet covering the stock transactions,
whi ch indicates that the aggregate acquisition price of the
stocks at issue was $14,867' (a figure not at substantial
vari ance fromrespondent's determ nation that their basis was
$14,720). Finally, at |least one!” of the stocks at issue was
acquired on January 25, 1999, before Melinda Doxtator transferred
$5,000 to M. Doxtator. That stock (Anerican Pad & Paper Co.),
according to petitioners' own worksheet, accounted for $375 in
gain, or over one-third of the short-termcapital gain determ ned
by respondent for 1999. In sum petitioners' confused and
i nconsi stent clains regarding Melinda Doxtator's ownership of the
stocks giving rise to the capital gains determ ned by respondent
fail to persuade us that petitioners have denonstrated any error
in that determ nation. Accordingly, we sustain respondent's
determ nation that petitioners had $1,000 in short-term capital

gain and $146 in long-termcapital gain in 1999.

6 The figure represents the acquisition prices (plus
comm ssions) listed by petitioner for the stocks at issue, which
is generally corroborated by the confirmation statenents in the
record. In the case of the Jevic Transportation, Inc. stock,
petitioners' worksheet does not list an acquisition price, but it
can be derived by conparing the gain they list for the sale of
that stock with the (undi sputed) proceeds of sale listed on the
Form 1099 issued to Ms. Doxtator

17 Petitioners have not alleged the date that the Jevic
Transportation, Inc. stock was acquired, except to the extent
that an inference may be drawn fromtheir failure to list it on
their worksheet anong the stocks acquired in 1999. |If this stock
had been acquired before 1999, it would represent an additi onal
stock acquired before Melinda Doxtator transferred any funds to
M. Doxtat or.



Taxabl e Di vi dends

Di vidends are taxable inconme. Sec. 61(a)(7). Respondent
determned that petitioners failed to report $281 in dividend
i ncone received during 1999. Petitioners conceded receipt of
$281 in dividends but maintain that this amount is not taxable
i ncone to them because the dividends were received wth respect
to stocks that bel onged to Melinda Doxtator and were paid over to
her. For the reasons discussed in connection with our
consideration of petitioners' capital gains in 1999, we concl ude
that petitioners have failed to show that any of the stocks
titled in Ms. Doxtator's nanme were being held on behal f of
Mel i nda Doxtator or that any proceeds related to those stocks
were paid over to Melinda Doxtator. Accordingly, we sustain
respondent’' s determ nation.

Onei da Tri be Paynents

Respondent determ ned that petitioners failed to report
$3,000 in taxabl e per capita paynents in 1999. Petitioners
contend that the paynments are exenpt fromt ax.

The paynents at issue were received by petitioners fromthe
Oneida Tribe and constituted a distribution of the profits froma
casi no operated by the Tribe. The paynents were reported on
Forms 1099 by the Tribe as taxabl e nonenpl oyee conpensati on.

Petitioners first argue that the paynents are not per capita

paynments because they were not distributed equally to nenbers of
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the Oneida Tribe and therefore are not per capita paynents under
the Indian Gam ng Regul atory Act (I GRA), Pub. L. 100-497, 102
Stat. 2467 (1988), 25 U.S.C. secs. 2701-2721 (2000).

The record in this case is insufficient for us to draw a
concl usi on regardi ng whet her these paynents woul d constitute per
capita paynents as that termis used in the |GRA. M. Doxtator
testified at trial that all Tribe nenbers under age 59-1/2
received identical $1,500 paynents, while older Tribe nenbers
recei ved | arger paynents. There is no evidence corroborating M.
Doxtator's testinony that paynents to Tribe nenbers varied
according to age. Under the I GRA, revenues from I ndi an gam ng
activities may be used to nake per capita paynents to tribe
menbers only under arrangenents that have been approved by the
Secretary of the Interior. See 25 U S.C. sec. 2710(b)(3),
(d)(1)(A)(ii); 25 CF.R secs. 290.2, 290.5 (2004). On this
record, we are unable to determ ne whether the paynents were
distributed without the Secretary's approval, in contravention of
the 1GRA, or whether the Secretary approved per capita paynents
that varied by age. In these circunstances, we concl ude that
petitioners have failed to neet their burden of showing error in
respondent’'s determ nation that the paynents were per capita
paynents.

In any event, these paynents woul d be subject to Federal

i ncone tax regardless of their status as per capita paynents.
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Whet her the casino was | ocated on tribal Iand (as respondent
contends) or on allotted | and!® (as petitioners at tinmes appear
to contend), the paynents, constituting distributions to Tribe
menbers of profits froma casino owned and operated by the Tri be,
woul d be taxable to the Tribe nmenbers receiving them |[|f on

tribal land, they would be taxable on receipt. Choteau v.

Burnet, 283 U. S. 691 (1931); Anderson v. United States, 845 F. 3d

206 (9th Gr. 1988); Fry v. United States, 557 F.2d 646 (9th Cr

1977); Holt v. Conm ssioner, 364 F.2d 38 (8th Cr. 1966), affgqg.

44 T.C. 686 (1965). |If on allotted |and, they woul d be taxable
upon recei pt because not "derived directly" fromthe allotted

land. See Squire v. Capoenman, 351 U. S. 1 (1956); Cross v.

Commi ssioner, 83 T.C. 561 (1984), affd. sub nom Dllon v. United

States, 792 F.2d 849 (9th G r. 1986); Hoptowit v. Comm Ssioner,

78 T.C. 137 (1982); Critzer v. United States, 220 C¢. d. 43, 597

F.2d 708 (1979).

8 Under the General Allotnment Act of 1887, ch. 119, 24
Stat. 388, as anended, Indians were allotted shares of
reservation land, held in trust on their behalf by the United
States. See Squire v. Capoeman, 351 U.S. 1, 3 (1956). Indians
hol di ng such allotnents could not alienate or encunber the
property w thout consent of the U S. Governnent. 1d. at 4.
| ndi ans possessing such allotnments were referred to as
"nonconpetent” because of their inability to alienate or encunber
the land they held. Hoptowit v. Comm ssioner, 709 F.2d 564, 565
n.1 (9th Cr. 1983), affg. 78 T.C. 137 (1982).

In this case, the parties agree that the Oneida Tribe
purchased the | and on which the casino was | ocated from
nonconpetent Tribe nmenbers in 1968. |In respondent's view, the
| and becane tribal |and upon this purchase, whereas petitioners,
t hough not clear on this point, appear to take the position that
the land retained its character as allotted | and.
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Petitioners al so appear to argue that the paynents at issue
are subject to a specific exenption from Federal incone tax
because they are traceable to, or sonehow derived from funds
constituting the paynent to the Oneida Tribe of a judgnent
against the United States. On brief, as a basis for exenption,
petitioners refer to "Docket No. 75 (Indian C ains Conm ssion
{1967})" and an exhibit in the record further clarifies that
"Docket No. 75" is often used in reference to litigation known as
the New York Em grant Cl ai mnmade on behalf of certain tribes that
| eft New York for Wsconsin, including the Oneida Tribe of
W sconsin. Provision for paynent of a judgnment to the Oneida
Tribe (and two other tribes) was made pursuant to the Act of
Septenber 27, 1967, codified as subchapter LVI of title 25 of the
U S Code (25 U S.C. secs. 1141-1147). Since 25 U. S.C. sec. 1146
provi des an exenption from Federal incone taxes with respect to
certain paynents nmade pursuant to 25 U S. C. subchapter LVI, we
treat petitioners as having invoked the exenption of 25 U. S C
sec. 1146.

Petitioners contend, and stipulated exhibits in the record
corroborate their contention, that the |and on which the casino
was | ocated was purchased by the Oneida Tribe in 1968 with
$60, 000 in funds fromthe judgnment received by the Tribe pursuant
to 25 U . S. C. subchapter LVI. That subchapter, at 25 U S.C sec.

1145, provides: "The funds apportioned to the Oneida Tribe of
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I ndi ans of Wsconsin * * * shall be placed to their credit and
may be * * * expended * * * for any purposes that are authorized
by the tribal governing bod[y] thereof and approved by the
Secretary of the Interior."” Section 1146 of title 25 then
provi des an exenption from Federal inconme taxes for the foregoing

funds, as follows: "None of the funds that nay be distributed

per capita shall be subject to Federal or State incone taxes."
(Enmphasi s added.)

To the extent petitioners may be claimng that the exenption
from Federal incone taxes provided in 25 U. S.C. sec. 1146
covers the paynents at issue in this case, we disagree. Section
1146 of title 25 by its terns covers only per capita
di stributions of the judgnent funds. The Oneida Tribe's
expendi ture of $60, 000 of the judgnent funds to purchase the
casino land was not a per capita distribution; that is, it was
not a distribution made to all nenbers of the Oneida Tribe.

Rat her, it was a purchase of |land fromthe Tri be nenbers to whom

the | and had been allotted. The exenption provided in 25 U.S.C.

19 On brief, petitioners also cite 25 U. S.C. sec. 1401,
which we take to be a reference to the Indian Tribal Judgnent
Funds Use or Distribution Act, Pub. L. 93-134, 87 Stat. 466
(1973), codified at 25 U S.C. secs. 1401-1408 (2000). The act
provides rules of general applicability to the paynent of Indian
tribal judgnments, including a provision granting exenption from
Federal and State incone taxes for such paynents (25 U S. C. sec.
1407). However, these provisions, enacted in 1973, woul d not
apply to the distributions of the judgnment funds at issue herein,
whi ch occurred in 1968.
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sec. 1146 is therefore inapplicable to the distribution of casino
profits over 30 years |ater

Qur conclusion finds further support in the IGRA. In that
act, Congress specifically addressed the question of Federal
i ncone taxation of the distribution of revenues from Indian
gam ng activities to tribe nenbers. Section 2710(b)(3) of title
25 provi des:

(3) Net revenues fromany class Il [or |12
gam ng activities conducted or |licensed by any Indian

tribe may be used to make per capita paynents to
menbers of the Indian tribe only if --

* * * * * * *

(D) the per capita paynents are subject to Federa

taxation and tribes notify nmenbers of such tax

l[iability when paynents are made.
Thus, it was Congress's understanding in permtting distributions
to tribe nmenbers of revenues fromgam ng activities conducted by
the tribe that such distributions would be subject to Federal
taxation. Petitioners' contention that the exenption provided in
25 U.S.C. sec. 1146 reaches paynents to Oneida Tri be nenbers of

tribal gam ng revenues cannot be reconciled with the

congressional intent to tax gam ng revenues evidenced in 25

20 The IGRA classifies ganing into three categories: class
|, generally covering social ganmes for prizes of mninmal val ue;
class Il, which consists of bingo and certain card ganes; and
class I1l, which covers all remaining gam ng, such as that
typically conducted in casinos.

Sec. 2710(d)(1)(A) of tit. 25 makes the provisions of 25
U S C sec. 2710(b) applicable to class Il gam ng.
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US C sec. 2710(b)(3)(D). W accordingly sustain respondent's
determnation that petitioners failed to report $3,000 in taxable
income arising fromthe paynents in that anount nmade to them by
the Oneida Tribe in 1999.

Charitable Contributions

Section 170(a) generally allows a deduction for
contributions made to certain designated entities, provided such
contributions are verified under regul ati ons prescribed by the
Secretary. Depending upon the size of the contribution, the
verification requirenent is satisfied by reliable witten records
or by a witten acknowl edgnent fromthe recipient entity. See
sec. 170(f)(8); sec. 1.170A-13(a)(1l), Incone Tax Regs.

Respondent di sall owed petitioners' clained charitable
contribution deductions of $5,899 and $3,969 for 1997 and 2000,
respectively, for failure to substantiate the deducti ons.
Petitioners claimto have submtted substantiation of their 1997
and 2000 charitable contribution deductions to respondent's field
office in Geen Bay, Wsconsin. However, they have not produced
any evidence in support of this claimor provided any witten
evidence to verify or substantiate the clai ned deductions.?

In the absence of evidence to verify or substantiate

petitioners' claimed charitable contribution deductions, we

2L On the basis of his testinmony, M. Doxtator appears to
believe that a taxpayer is entitled to a charitable contribution
deduction equal to 10 percent of his inconme, wthout regard to
verification or substantiation.
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sustain respondent's determ nation disallow ng those deductions
for the 1997 and 2000 taxabl e years.

Casualty Loss

Respondent di sal |l owed petitioners' clained casualty |oss of
$4,516 for 2000. Under section 165(c)(3), a taxpayer nay deduct
property | osses not conpensated by insurance or otherw se,
arising fromfire, storm shipweck, or other casualty or from
theft. To qualify as a casualty, the event causing the | oss nust
be sudden and not the result of deterioration over tinme. Mher

v. Conmm ssioner, 680 F.2d 91, 92 (11th Cr. 1982), affg. 76 T.C.

593 (1981); Coleman v. Conm ssioner, 76 T.C. 580, 589 (1981).

Respondent conceded on brief that petitioners incurred a
casualty loss fromflooding in April 2000. Respondent further
conceded $1, 090 of casualty | osses substantiated by petitioners
after the petition was filed.? The renmining $3,426 in clained
casualty losses is still in dispute, and respondent maintains
that these | osses should be disall owed because petitioners have
failed to substantiate them

Petitioners describe the unsubstantiated anobunts as covering
a "box of val uables", tw chainsaws, two dehum difiers, and
approxi mately $3,000 in clothing and beddi ng danaged in the
flood. Petitioners have offered no evidence to corroborate these

additional |osses clainmed. Accordingly, we hold that petitioners

22 This anmpbunt covers substantiated costs of replacing a
wat er heater, furnace, and sunp punp.
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have failed to substantiate casualty | osses greater than the
anounts conceded by respondent, and we sustain that portion of
respondent’'s determ nation that has not been conceded.

Accur acy-Rel ated Penalties

Respondent determ ned that petitioners were |liable for the
accuracy-rel ated penalty based on a substantial understatenent of
income tax, or alternatively, negligence or disregard of rules or
regul ations, for 1997 and 1999. Sec. 6662(a) and (b)(1) and (2).
Respondent al so determ ned that petitioners were liable for the
accuracy-rel ated penalty based on negligence or disregard of
rules or regulations for 2000. Sec. 6662(a) and (b)(1).

A "substantial understatenent" exists for this purpose if
t he amount of tax required to be shown on the return exceeds that
shown by the greater of 10 percent of the tax required to be
shown or $5,000. Sec. 6662(d). "Negligence" for purposes of
section 6662 includes any failure to make a reasonable attenpt to
conply with the provisions of the internal revenue laws or to
exerci se ordinary and reasonable care in the preparation of a tax
return. Sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax Regs.

Only one accuracy-rel ated penalty nmay be inposed with
respect to any given portion of an underpaynent, even if that
portion is attributable to nore than one of the types of

m sconduct listed in section 6662(b). Jaroff v. Conm ssioner,

T.C. Meno. 2004-276; sec. 1.6662-2(c), Incone Tax Regs.
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The Comm ssioner has the burden of production under section
7491(c) wth respect to the liability of any individual for a
penal ty inposed by the Internal Revenue Code and nust cone
forward with sufficient evidence indicating that it is

appropriate to i npose the penalty. See H gbee v. Conm ssi oner,

116 T.C. 438, 446-447 (2001). Because we have sustai ned, or
petitioners have conceded, every elenent of the deficiencies
determ ned for 1997 and 1999, each of which exceeds the greater
of 10 percent of the tax required to be shown on the return or
$5, 000, respondent has net his burden of production with respect
to the penalties for substantial understatenent in 1997 and 1999.
Once the Conmm ssioner neets the burden of production, the
t axpayer must cone forward with persuasive evidence that the
Comm ssioner's determnation as to the penalties is incorrect or
that the taxpayer had reasonabl e cause or substantial authority
for his position. 1d. at 447; sec. 1.6664-4, |Incone Tax Regs.

A penalty under section 6662(a) will not be inposed with
respect to any portion of the underpaynment as to which the
t axpayer acted with reasonable cause and in good faith. Sec.

6664(c)(1); Hi gbee v. Conm ssioner, supra at 448. The deci sion

as to whether a taxpayer acted with reasonabl e cause and i n good
faith is made by taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. Rel evant

factors include the taxpayer's efforts to assess his or her
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proper tax liability, including the taxpayer's reasonable and
good faith reliance on the advice of a tax professional. See
id.; see also sec. 1.6664-4(c), Incone Tax Regs. Further, an
honest m sunderstanding of fact or law that is reasonable in
light of the experience, know edge, and education of the taxpayer
may i ndi cate reasonabl e cause and good faith. See Reny v.

Conmi ssioner, T.C Meno. 1997-72.

Petitioners assert that they had reasonabl e cause for the
vari ous positions taken on all their returns. |n considering
this issue, we note that M. Doxtator was a well-inforned
taxpayer. He was a volunteer tax return preparer for the IRS
bet ween 1996 and 1998. In these proceedi ngs, he has cited
taxation and Indian |law authorities extensively. Mreover, in
their previous case before this Court, petitioners clainmed an
exenption fromtax, based on their status as Native Anericans,
for tier Il railroad retirement benefits, but they failed to
identify any treaty or statute providing such an exenption. CQur
opinion to that effect was issued before any of the return
positions at issue herein were taken. |In this context, we
address petitioners' return positions.

We find no reasonabl e cause for petitioners' position that
Ms. Doxtator's judicial officer conpensation is not subject to

incone tax in 1997 and 1999. Petitioners disregarded information
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returns pertaining to this incone and clainmed wthout any basis
that Ms. Doxtator was an elected official.

Qur conclusion is different regarding petitioners' position
that Ms. Doxtator's judicial officer conpensation in 1997 and
1999 was exenpt from self-enploynent tax. W conclude that a
taxpayer in petitioners' circunmstances could have believed in
good faith that Ms. Doxtator's duties as a judicial officer for
the Oneida Tribe were sufficiently simlar to "the performance of
the functions of a public office" that she was entitled to the
exenption fromsel f-enploynent tax provided in section
1402(c)(1). We note that this exenption does not depend upon the
public office's elective or appointive status. W therefore
conclude that petitioners had reasonable cause with respect to
that portion of the underpaynent in 1997 and 1999 attributable to
their failure to treat Ms. Doxtator's judicial officer
conpensati on as subject to self-enploynent tax.

We do not find reasonabl e cause for any other positions
taken on the 1997 and 1999 returns. Regarding Native Anerican
Fi nance, petitioners provided no substantiation for the
deductions clainmed in 1997 nor any persuasive reason for their
failure to do so, and M. Doxtator conceded that the anounts
cl ai med i ncluded expenses incurred by Ms. Doxtator in the
performance of her judicial officer duties. Petitioners' clains

that the 1999 capital gains and dividend i ncome were actually
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attributable to M. Doxtator's nother were inconsistent and
| argely uncorroborated. Wth respect to the Oneida Tribe
paynments in 1999, petitioners disregarded Forns 1099 indicating
that these anobunts were taxable. Moreover, petitioners' brief
denonstrates extensive study of statutes, treaties, and casel aw
affecting Native Americans, including the | GRA, yet they
di sregarded the specific IGRA provision (25 U S.C. sec.
2710(b) (3) (D), discussed supra pp. 29-30) that addresses the
taxability of distributions of Indian gam ng revenues. Regarding
claimed charitable contribution deductions in 1999, petitioners
did not offer any persuasive reason for their failure to
substantiate the substantial anmounts clainmed. Finally,
petitioners conceded wi thout further explanation their failure to
report interest incone in 1999.

Since we conclude that petitioners had substanti al
understatenents for 1997 and 1999, we address respondent's
determ nation of negligence for 2000 only. W are satisfied that
respondent has nmet his burden of production, and that the
evi dence supports a finding of negligence or disregard of rules
or regulations within the neaning of section 6662(b)(1), for al
portions of the underpaynent in 2000 except that attributable to
petitioners' liability for self-enploynent tax on Ms. Doxtator's
judicial officer conpensation in that year. For essentially the

sane reasons that we found reasonabl e cause for petitioners
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position regardi ng self-enploynent taxes in 1997 and 1999, we
conclude that they were not negligent regarding this itemin
2000. Their position regarding incone tax liability for this
anount, by contrast, |lacks any basis. Likew se, petitioners'
failure to substantiate the clained expenses in 2000 for Native
Anmeri can Finance, and their comm ngling of unrelated expenses in
that claim disregards their record-keeping obligations. See
sec. 6001; sec. 1.6001-1(a), Income Tax Regs. The foregoing
regul ati ons were al so di sregarded when petitioners clained
casualty losses that were nore than $3, 000 greater than what they
could substantiate. Their failure to substantiate nearly $4, 000
in clainmed charitable contribution deductions for 2000 di sregards
the specific requirenents of section 170(f)(8) and/or section
1.170A-13(a) (1), Income Tax Regs. Their failure to report
taxabl e interest incone in 2000 is unexplained. W accordingly
conclude that petitioners' underpaynent for 2000, with the
exception of the portion noted above, is attributable to
negl i gence or disregard of rules or regul ations.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




