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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned that petitioner did
not qualify for relief fromjoint and several liability pursuant

to section 6015(b), (c), or (f).! The issue for decision is

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
(continued. . .)
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whet her petitioner is entitled to relief fromjoint and several
liability pursuant to section 6015(b) or (f) for 1982, 1983,
1984, 1985, and 1986.°2
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The first stipulation of facts, second stipulation of facts,
third stipulation of facts, and the attached exhibits are
i ncorporated herein by this reference. At the tine she filed the
petition, petitioner resided in Buchanan, M chigan.
Petitioner

Petitioner is a high school graduate and a nother of four.
After high school, she worked full tinme doing “office work”.

Around 1960, petitioner married her first husband. She
worked full time during this marriage.

Petitioner’s marriage to her first husband | asted 7 years.
After their divorce, petitioner worked in order to support her

chi |l dren.

Y(...continued)
Court Rules of Practice and Procedure.

2 In her petition, petitioner sought relief pursuant to
sec. 6015(b) and (f). Accordingly, sec. 6015(c) is not in issue.

On brief, petitioner argues that she is entitled to sec.
6015 relief for 1981. |In her petition, petitioner did not raise
her 1981 tax year; in her request for sec. 6015 relief,
petitioner did not raise her 1981 tax year; and, in the notice of
determ nati on, respondent did not nake a determ nation regarding
petitioner’s 1981 tax year. Accordingly, petitioner’s 1981 tax
year is not before the Court.
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Petitioner and Her Second Husband Chri st opher

Petitioner net Christopher Doyel (Christopher) in 1971 and
married himin 1973. As of the date of trial, petitioner and
Chri stopher were married and |iving together.?

After she married Christopher, petitioner sold Avon
products, Tupperware, and liquid enbroidery; she al so babysat.

Petitioner’'s Relationship Wth Chri st opher

Chri stopher never misled petitioner regarding their finances
or “anything else”. Christopher never hid any information from
petitioner. Anything petitioner wanted to see or know, including
anyt hing about their finances, he shared with her. Petitioner
was wel conme to read all financial materials, and other mail, he
recei ved.

Chri st opher never abused petitioner. He never threatened
petitioner or forced her to sign anything against her will.

Each Decenber or early January, Christopher drafted a budget
for the household bills. After finishing his draft, Christopher
di scussed the proposed budget with petitioner to nake sure there
was enough noney for projected expenses. |If the budget did not
bal ance, petitioner and Christopher deci ded what expenses to

elimnate so they achi eved a bal anced budget.

3 Since Cctober 2002, Christopher has been working in
Charlotte, North Carolina.



| nvest nent s

Chri stopher researched the investnments petitioner and
Chri stopher made. Christopher then tal ked with petitioner about
what he | earned, and petitioner and Christopher reached an
agreenent on whether or not to invest in that particular
investnment. Petitioner and Christopher had an agreenent to reach
a consensus about investnent decisions. Neither did anything
wi thout talking it over with the other.

Hoyt Part nershi ps

Walter J. Hoyt |1l and sonme nenbers of his famly were in
t he business of creating tax shelter limted partnerships for
their cattle breeding operations (Hoyt partnerships or Hoyt
investnments). As part of their services, the Hoyt organization
al so prepared the investor’s tax returns. For a description of
t he Hoyt organization and its operation, see Bales v.

Conmi ssioner, T.C. Menp. 1989-568; see also River Cty Ranches #1

Ltd. v. Conmi ssioner, T.C. Mnob. 2003-150; Mekul sia v.

Conmi ssioner, T.C. Menp. 2003-138; River Cty Ranches #4, J.V. v.

Comm ssioner, T.C Menp. 1999-209, affd. 23 Fed. Appx. 744 (9th

Gr. 2001).

| nvestnent in SCE 1984-2

Chri stopher first heard about the Hoyt partnerships in 1983

froma coworker. |In 1984, Christopher and petitioner’s
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financial situation changed, and Chri stopher thought of the Hoyt
i nvest nment .

Chri stopher received pronotional materials fromthe Hoyt
organi zati on about the Hoyt partnerships. He read these
materials, often several tinmes, and kept themin his files. One
of the pronotional materials included the follow ng | anguage

under the heading Specific Risks Involved: “A change in the tax

law or an audit and disallowance by the I [illegible] could take
away all or part of the tax benefits, plus the possi [illegible]
of having to pay back the tax savings, with penalties and in
[illegible]”. 1t further stated:

Even though the term “head torn off” is crude, it is a

concept that is very applicable to the conparison of a

di sal | owance of a tax deduction by the Internal Revenue

Service, the prospect of having to pay the taxes back

when you have put the tax noney into a tax shelter, and

its [sic] gone.
The brochure went on to state that there was no assurance that
things would be “O K. ” In discussing the preparation of investor
tax returns, the pronotional nmaterials warned “there is a risk”
and stated that after many years of experience with tax shelters
t he Hoyt partnershi ps have | earned how “to deal with I.R S
audits of the Partnership returns and the Partners personal
returns, (being ‘attacked’” by the .R S.)".

The pronotional materials al so advised prospective investors

to “seek independent advice and counsel concerning this

i nvestnent.”
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The pronotional materials further stated: “If a Partner
needs nore or less Partnership |oss any year, it is arranged
quickly within the office without the Partner having to pay a
hi gher fee while an outside preparer spends nore tinme to nmake the
arrangenents.”

The pronotional materials clearly contenplated the tax
shelter being audited by respondent--stating at one point: “we
know we wi ||l be subject to constant audits by the |.R S.”

After Christopher reviewed the pronotional materials,

Chri stopher and petitioner tal ked about the Hoyt investnent.
Petitioner did not fully understand how t he Hoyt partnerships
wor ked because she did not carefully read the pronotional
materials. Christopher, however, was always willing to discuss
the Hoyt investnent wth petitioner, and petitioner knew that
there were risks associated wth the Hoyt investnent.

In 1984, petitioner and Christopher invested in Shorthorn
CGenetic Engi neering 1984-2 (SGE 1984-2), a Hoyt partnership.
Chri stopher signed the subscription agreenments when they first
invested in the Hoyt partnership. Under the headi ng of
ownership, the line next to joint tenants with the right of
survivorshi p was checked.

In 1992, petitioner also signed subscription agreenents
affirmng and accepting the agreenments Christopher had signed

earlier. Included with the subscription agreenents were powers
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of attorney, partnership agreenents, and a debt assunption
agr eenent .

Petitioner was not forced by Christopher to invest in the
Hoyt partnerships. Petitioner agreed to participate in the Hoyt
i nvestments upon Chri stopher’s encour agenent.

After becom ng investors in a Hoyt partnership, petitioner
and Christopher attended several neetings with other Hoyt
partners. Petitioner nmade calls to the Hoyt organization.

In 1984, petitioner and Christopher paid no “cash” to SCGE
1984-2. In 1985, petitioner and Christopher paid $19,999 in
“cash” to SGE 1984-2. By 1986, petitioner and Christopher had
paid at |east $29,298 in “cash” to SCE 1984-2.

From 1985 t hrough 1996, nunmerous checks, drawn on petitioner
and her husband’s joint checking account, were nade payable to a
Hoyt partnership. These checks total ed al nbst $25, 000.

Addi tional checks, totaling over $14, 000, made payable to a Hoyt
partnership, were drawn on an account owned by Chri stopher and
the Verna Irene Doyel Trust.

Tax Returns

Petitioner and Christopher filed joint Federal incone tax
returns for 1982, 1983, 1984, 1985, and 1986. Petitioner signed
each of these returns.

On their joint incone tax return for 1982, petitioner and
Chri st opher reported $40,609.38 in wages. Attached to this

return was a Form W2, Wage and Tax Statenent, for Christopher
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fromFlorida Power Corp. reporting $38,889.90 in wages. In
arriving at total incone and adjusted gross incone, the only
subtractions were a $426.06 Schedule C, Profit or (Loss) From
Busi ness or Profession, business |oss and a $577.65 Schedule E
Suppl enental | ncone Schedule, loss. The total tax |listed was
$4,160. The Federal income tax withheld |listed was $5, 225. 34.
Chri stopher prepared the 1982 return.

On their joint incone tax return for 1983, petitioner and
Chri stopher reported $42,570 in wages. Attached to this return
was a Form W2 for Christopher fromFlorida Power Corp. reporting
$42,363.66 in wages. In arriving at total income and adj usted
gross incone, the only additions and subtractions were $214.21 in
interest income, an $800.50 Schedul e C business |oss, and a
$753. 62 Schedule E loss. The total tax listed was $5,102. The
Federal incone tax withheld listed was $5, 741.01. Chri stopher
prepared the 1983 return.

On their joint incone tax return for 1984, petitioner and
Chri stopher reported $47,234 in wages. Attached to this return
was a Form W2 for Christopher fromFlorida Power Corp. reporting
$47,096.20 in wages and a Form W2 for petitioner from *“Mad.
Health Spa of St Pete, Inc” reporting $138.32 in wages. In
arriving at total inconme, the only additions and subtractions
were $92 in interest incone and a $30, 270 Schedule E | oss. This
Schedule E l oss was entirely attributable to petitioner and

Chri stopher’s investnent in SGE 1984-2. Petitioner and
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Chri st opher al so subtracted $645 in adjustnents to inconme to
arrive at adjusted gross incone. The total tax listed was zero.
The Federal income tax withheld listed was $6,609. The Tax
Ofice of WJ. Hoyt Sons Managenent Co. was |listed as the return
preparer on the 1984 return.

On their joint incone tax return for 1985, petitioner and
Chri st opher reported $49,748 in wages. In arriving at total
income, the only additions and subtractions were $1,022 in
interest income, $300 in dividends, an $8 capital gain, and a
$23,719 Schedule E loss. This Schedule E | oss ($20, 180) was
nmostly attributable to petitioner and Christopher’s investnent in
SGE 1984-2. Petitioner and Chri stopher al so subtracted $2,609 in
enpl oyee busi ness expenses to arrive at adjusted gross incone.
The total tax listed was zero. The Federal incone tax wi thheld
listed was $1,703. The Tax Ofice of WJ. Hoyt Sons Managenent
Co. was listed as the return preparer on the 1985 return.

On their joint incone tax return for 1986, petitioner and
Chri st opher reported $50,407 in wages. In arriving at total
income, the only additions and subtractions were $237 in interest
i ncone, $691 in dividends, a $1 capital gain, and a $22, 620
Schedul e E l oss. This Schedul e E | oss ($20, 180) was nostly
attributable to petitioner and Christopher’s investnent in SGE
1984-2. Petitioner and Christopher also subtracted $1,523 in
enpl oyee busi ness expenses and a $2, 000 | RA deduction to arrive

at adjusted gross inconme. The total tax listed was $240. The
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Federal income tax withheld listed was $394. The Tax O fice of
WJ. Hoyt Sons Managenment Co. was listed as the return preparer
on the 1986 return.

The Schedul es K-1, Partner’s Share of Inconme, Credits,
Deductions, etc., issued by SGE 1984-2 to petitioner and
Chri stopher for 1984, 1985, and 1986 list the follow ng under the
area for partner’s nane: “Christopher & Verna Doyel ”.

In reviewing the 1984 return, the $30,270 | oss surprised
petitioner because it was so |large, but she did not ask any
guestions about this deduction. Petitioner and Chri stopher
nmerely assuned that the | osses would be | arge enough so that al
wi t hhel d i ncome taxes would be refunded to them

In 1985, petitioner and Christopher applied for a refund of
their 1981, 1982, and 1983 taxes in the amounts of $3, 531,
$4, 160, and $5, 102, respectively.

On March 11, 1998, respondent mail ed petitioner and her
husband two letters and reports expl ai ni ng conput ati onal
adj ustnents nmade to their 1981, 1982, 1983, 1984, 1985, and 1986
returns as a result of adjustnents nmade to the partnership
returns of SCGE 1984-2 for 1981, 1982, 1983, 1984, 1985, and 1986.
These conputational adjustnents resulted fromthe Court’s opinion

in Shorthorn Genetic Engg. 1982-2, Ltd. v. Commi ssioner, T.C

Meno. 1996-515.



Section 6015 d ai ns- - Gener al

Currently, all section 6015 cases are centralized in
respondent’s Cincinnati Service Center. The centralized unit,
called the “Innocent Spouse Unit”, was set up in 1999. \Wen the
| nnocent Spouse Unit was set up, the unit anticipated about 600
cases per year; however, in its first year the Innocent Spouse
Unit received approxi mately 70,000 cases.

When an | nnocent Spouse Unit enpl oyee is assigned a case,

t he enpl oyee requests docunents, reviews the file, and then makes
a determnation. 1In all requests for relief pursuant to section
6015 made by Hoyt investors, respondent’s enpl oyees request
avai |l abl e internal docunents regarding the Hoyt cases.

Respondent works on section 6015 cases, including those involving
Hoyt investors, on a case-by-case basis.

Request for Relief FromJoint and Several Liability

On July 19, 2000, petitioner nmailed respondent a Form 8857,
Request for Innocent Spouse Relief (and Separation of Liability
and Equitable Relief). Betty Sneed, a financial assistant in the
| nnocent Spouse Unit, was assigned to review petitioner’s request
for section 6015 relief.

Ms. Sneed reviewed petitioner’s entire file. In processing
petitioner’s claim M. Sneed requested Hoyt partnership related

information regardi ng petitioner and Christopher from Revenue
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Agent Deborah Ritchie.* M. Richie provided Ms. Sneed with a
conputer printout for Hoyt partnership taxable years related to
petitioner and Christopher, copies of agreenents and powers of
attorney signed by petitioner and/or Christopher, copies of
Schedul es K-1 issued to petitioner and Christopher fromthe Hoyt
part nershi ps, and copi es of checks made payabl e to Hoyt
partnershi ps drawn on petitioner’s and her husband s joint
checki ng account and on an account owned by Christopher and the
Verna Irene Doyel Trust.

On April 20, 2001, petitioner sent a declaration of
Chri stopher B. Doyel to the G ncinnati Service Center
(Christopher’s declaration). |In Christopher’s declaration, he
stated: “I decided to investigate the investnent opportunity
with the Hoyt partnerships. Initially, ny spouse did not attend
any neetings, but, did read sone pronotional literature on the
Hoyt partnership investnents. After we were involved ny spouse
did attend approximately three neetings.” Christopher also
stated that petitioner signed the subscription agreenents and

that petitioner never asked any questions about the Hoyt

4 Ms. Ritchie worked on the “Hoyt audit teanf and the “Hoyt
tax shelter project”. The Hoyt tax shelter project exam ned Hoyt
partnerships. M. R tchie assisted District Counsel in preparing
Hoyt partnership cases for trial
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partnership investnent until they decl ared bankruptcy (sonetine
after the years in issue).

On June 5, 2001, respondent mailed Christopher a letter
notifying himof petitioner’s request for relief fromjoint and
several liability.

On Cctober 26, 2001, respondent nmiled petitioner a
prelimnary determnation with respect to petitioner’s request
for relief fromjoint and several liability for 1982 through
1986. Respondent determ ned that petitioner was not entitled to
relief pursuant to section 6015(b), (c), or (f).

On February 11, 2002, respondent mailed petitioner a notice
of determ nation that determ ned petitioner was not entitled to
relief fromliability pursuant to section 6015(b), (c), or (f)
for 1982 through 1986 (notice of determ nation). On Form 886-A,
Expl anation of Itens, attached to the notice of determ nation
regardi ng section 6015(b) respondent expl ai ned:

We have concl uded that you had actual know edge or

reason to know of the itemgiving rise to the

understatenent. The follow ng factors were consi dered

in reaching this concl usion:

* You signed one or nore
part ner shi p/ subscri ption agreenents/powers
of attorney with respect to the Hoyt

part ner shi ps.

* You signed personal checks nmade payable to
WJ. Hoyt Sons or other Hoyt entity.
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* You signed other correspondence/ docunents
relating to the Hoyt partnerships.

* The size of the |l oss/deduction in relation
to the inconme reported on the return would
reasonably put you on notice that further
inquiry would need to be nade.

* You have not shown that you satisfied your
duty of inquiry at the tine the return was
prepared and signed to make sure the
return was correct.
* Your investnent in the Hoyt partnerships
was a joint investnent with your spouse
gi ving you actual know edge of the item
giving rise to the deficiency.
You cannot claimrelief under section 6015(b) with
respect to your own erroneous itens and you have not
shown that the erroneous itens are attributable to your
spouse.
You have not shown that it would be inequitable, taking
into account all of the facts and circunstances, to
hold you liable for the deficiency attributable to the
under st at enent .
Respondent al so expl ai ned why petitioner did not qualify for
relief under section 6015(c). Regarding section 6015(f),
respondent wote: “You have not shown that it would be
i nequi table, taking into account all of the facts and
ci rcunstances, to hold you liable for the deficiency attributable
to the understatenent.”
On or about April 9, 2002, Ms. Sneed forwarded petitioner’s
case to respondent’s Appeals Ofice. Appeals Oficer Goria

Fl andez was assigned to review petitioner’s case. |In Novenber
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2002, Ms. Fl andez conpleted her review. M. Flandez concl uded

that petitioner was not entitled to relief fromliability

pursuant to section 6015(b), (c), or (f) for 1982 through 1986.
OPI NI ON

Evidentiary | ssue

As a prelimnary matter, we nust deci de whether a docunent
petitioner submtted during the trial of this case should be
admtted into evidence. At trial, petitioner sought to introduce
a “fraud referral” nmenorandum for Walter J. Hoyt I11 (Exhibit
120-P). Respondent objected to the adm ssion of Exhibit 120-P on
t he grounds of authentication, relevance, and hearsay. W
reserved ruling on Exhibit 120-P s adm ssibility.

Petitioner failed to make any argunents regarding the
adm ssibility of Exhibit 120-P in her opening brief. In her
reply brief, petitioner stated: “Petitioner has addressed the
rel evance and purpose of Exhibit 120-P in her opening brief, in
the context of proposed findings of fact.”

Petitioner’s requests for findings of fact in her opening
brief are not argunent for the admssibility of Exhibit 120-P.
Merely requesting a finding of fact does not automatically make
the requested finding relevant. On this basis, we can concl ude

that petitioner abandoned this issue. Petzoldt v. Conmm Sssioner,

92 T.C. 661, 683 (1989).
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Even were we to conclude that petitioner did not abandon
this issue, petitioner nakes no argunment regarding the
authenticity of Exhibit 120-P or why Exhibit 120-P i s not
excl udabl e as hearsay. Fed. R Evid. 802-804, 807, 901.
Furthernore, petitioner’s belated, conclusory assertion in her
reply brief that Exhibit 120-P is relevant is insufficient. W
find Exhibit 120-P to be hearsay, |acking authenticity, not
relevant to the issue of petitioner’s being entitled to section
6015 relief. Furthernore, even if we did not so find, it would
be within our discretion to exclude Exhibit 120-P as wasteful .
Fed. R Evid. 403.

Accordingly, we do not admt Exhibit 120-P into evidence.

1. Section 6015 Reli ef

In general, spouses filing joint Federal income tax returns
are jointly and severally liable for all taxes due. Sec.
6013(d)(3). Under certain circunmstances, however, section 6015
provides relief fromthis general rule. Except as otherw se
provided in section 6015, petitioner bears the burden of proof.

Rul e 142(a); Jonson v. Conmm ssioner, 118 T.C. 106, 113 (2002),

affd. 353 F.3d 1181 (10th G r. 2003).
In arguing that petitioner is entitled to relief pursuant to
section 6015, petitioner also relies on the regulations rel ated

to section 6015. Sections 1.6015-0 through 1.6015-9, Incone Tax
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Regs., are applicable for elections or requests for relief filed
on or after July 18, 2002. Sec. 1.6015-9, Incone Tax Regs.
Petitioner filed her election prior to this date; accordingly,
the regul ations are inapplicable.

A. Relief Under Section 6015(b)

To qualify for relief fromjoint and several liability under
section 6015(b) (1), a taxpayer nust establish:

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did
not know, and had no reason to know, that there was
such under st at enent ;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as

the Secretary nay prescribe) the benefits of this

subsection not later than the date which is 2 years

after the date the Secretary has begun collection

activities wwth respect to the individual making the

el ection * * *,

The requirenments of section 6015(b)(1) are stated in the
conjunctive. Accordingly, a failure to neet any one of themis
sufficient for us to find that petitioner does not qualify for

relief pursuant to section 6015(b). At v. Conm ssioner, 119




T.C. 306, 313 (2002).

Respondent contends that petitioner failed to neet the
requi renents of subparagraphs (B), (C, and (D). For the sake of
conpl eteness, we shall discuss the application of 6015(b)(1)(B)

(O, and (D). See Jonson v. Conm ssioner, supra at 119.

1. Section 6015(b)Y(1)(B): Attributable to One Spouse

Petitioner admts that the Hoyt investnent caused the
erroneous itens on the returns. Petitioner, however, contends
that the Hoyt investnents are not attributable to her.

Petitioner was a joint investor wwth Christopher in the Hoyt
i nvestnments. She signed docunents relating to her and
Chri stopher’s investnent in the Hoyt investnents. See Hayman v.
Comm ssi oner, 992 F.2d 1256, 1260-1261 (2d G r. 1993), affg. T.C

Meno. 1992-228. Fromthe inception, the docunents listed the
Hoyt investnent as a joint investnent of petitioner and
Chri st opher.

Addi tionally, checks were drawn on their joint account and
on a trust account apparently belonging to petitioner. These
checks were nade payabl e to Hoyt partnershi ps.

Furthernore, it is clear that the Hoyt organization treated
her as a joint investor with Christopher in the Hoyt
partnerships. The Schedul es K-1 the Hoyt organi zation issued

regarding their investnment in SGE 1984-2 listed petitioner as a
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joint investor with her husband.

Finally, Christopher may have taken the initiative and
researched the Hoyt investnent, but petitioner agreed to invest
in the Hoyt partnerships and she did it jointly with Christopher.
Al'l investment decisions in the Doyel household were made jointly
by petitioner and Chri stopher.

Accordi ngly, we conclude that the understatenents are not
attributable to the erroneous itens of one individual filing the
joint returns.

2. Section 6015(b)Y (1) (O: Know or Reason To Know

The requirenent in section 6015(b)(1)(C, the no-know edge-
of -t he-understatenent requirement, is virtually identical to the
sanme requirenment of fornmer section 6013(e)(1)(C); therefore,
cases interpreting former section 6013(e) remain instructive to

our analysis. Jonson v. Conm ssioner, supra at 115; Butler v.

Comm ssioner, 114 T.C 276, 283 (2000).

The relief-seeking spouse knows of an understatenent of tax
if she knows of the transaction that gave rise to the

understatenent. E.g., Purcell v. Conm ssioner, 826 F.2d 470,

473-474 (6th Gr. 1987), affg. 86 T.C. 228 (1986). The relief-
seeki ng spouse has reason to know of an understatenent if she has
reason to know of the transaction that gave rise to the

understatenent. E.g., Bokumv. Conm ssioner, 94 T.C 126, 146

(1990), affd. 992 F.2d 1132 (11th Gr. 1993). Courts
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consistently apply these standards to om ssion of incone cases;
however, some Courts of Appeals, starting with the U S. Court of
Appeals for the Ninth Grcuit, have adopted a nore | eni ent

approach to deduction cases. Kistner v. Conm ssioner, 18 F.3d

1521 (11th Cr. 1994), revg. and remanding T.C. Meno. 1991-463;

Price v. Conmm ssioner, 887 F.2d 959, 963 (9th G r. 1989), revg.

an Oral Opinion of this Court. In Bokumv. Conm ssioner,

supra at 153, we declined to apply the Price approach to
deduction cases; however, under the rule established in Golsen v.

Commi ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r

1971), we are bound to defer to the decision of a Court of
Appeal s that is squarely on point and which is the |ikely venue

for appeal. Jonson v. Conm ssioner, 118 T.C at 116.

Petitioner contends that the U S. Court of Appeals for the

El eventh Circuit, which has adopted the Price approach, is the

i kely venue for appeal because petitioner currently resides in
Florida.® Respondent contends that the U S. Court of Appeals for
the Sixth Grcuit is the likely venue for appeal.

Contrary to petitioner’s assertion, it is section 7482, and
not 28 U S. C. section 1391 (2000), that provides the Courts of

Appeal with jurisdiction to review our decisions. Section

> Although petitioner clains to currently reside in
Florida, we note that since October 2002, Christopher has worked
full time in North Carolina (where he and petitioner own a hone),
and petitioner lives with her husband.
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7482(b) (1) provides that the venue for appeal of a case involving
a petitioner who is an individual is the |legal residence of the
petitioner. Sec. 7482(b)(1)(A). Legal residence is determ ned

as of the tine the petition was filed. Sec. 7482(b)(1) (third

sent ence).

At the tinme she filed the petition, petitioner resided in
M chigan. Accordingly, in the absence of a stipulation to the
contrary, the U S. Court of Appeals for the Sixth Grcuit is the
i kely venue for any appeal of this case. See sec. 7482(b)(2).

We have found no published authority of the U S. Court of
Appeals for the Sixth Crcuit adopting the Price approach. The
U S. Court of Appeals for the Sixth Grcuit has adopted the
foll ow ng standard for reason to know i n deduction cases:

The test adopted by the Sanders court is the sanme
test advanced by the Restatenent (Second) of Agency 8§
9, coment d (1958), which reads as foll ows:

A person has reason to know of a fact if he
had i nformation fromwhich a person of
ordinary intelligence which such person may
have, or of the superior intelligence which
such person may have, would infer that the
fact in question exists or that there is such
a substantial chance of its existence that,
in exercising reasonable care with reference
to the matter in question, his action would
be predi cated upon the assunption of its
possi bl e exi stence.

The primary ingredients of the “reason to know’ tests
are (1) the circunstances which face the petitioner;
and (2) whether a reasonable person in the sane
position would infer that om ssions or erroneous
deducti ons had been made. [Shea v. Comm ssioner, 780
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F.2d 561, 565-566 (6th Cr. 1986) (citations omtted),
affg. in part and revg. in part T.C. Meno. 1984-310.]

We believe that petitioner had reason to know of the
under st at enents under the approaches foll owed by the Tax Court
and the U S. Courts of Appeals for the Sixth and El eventh (which
has adopted the Price approach) G rcuits, and any disparity anong
themis immterial to our disposition of this case. See Jonson

v. Conm ssioner, supra at 116.

3. Result of the Price Approach in This Case

In Price v. Conm ssioner, supra at 965, the Court of Appeals

for the Ninth Crcuit stated:

A spouse has “reason to know' of the substanti al
understatenent if a reasonably prudent taxpayer in her
position at the tine she signed the return could be
expected to know that the return contained the
substantial understatenent. Factors to consider in
anal yzi ng whet her the all eged i nnocent spouse had
“reason to know' of the substantial understatenent
include: (1) the spouse’s |level of education; (2) the
spouse’s involvenent in the famly’s business and
financial affairs; (3) the presence of expenditures
t hat appear |avish or unusual when conpared to the
famly s past |evels of inconme, standard of |iving, and
spendi ng patterns; and (4) the cul pabl e spouse’s
evasi veness and deceit concerning the couple’s
finances. [Citations omtted.]

“The interplay of these factors is dynamc, so that different
factors will predomnate in different cases.” Bliss v.

Conmm ssioner, 59 F.3d 374, 378 (2d Cr. 1995), affg. T.C. Meno.

1993-390. One factor may dom nate the anal ysis and al one be

reason for denying relief. [d. at 379.
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Under the Price approach, a spouse’ s know edge of the
transaction underlying the deduction is not irrelevant; the nore
a spouse knows about a transaction, the nore likely it is that
she will know or have reason to know that the deduction arising

fromthat transaction may not be valid. Price v. Conm Ssioner,

887 F.2d at 963 n.9; see Hayman v. Conm ssioner, 992 F.2d at 1261

(citing Price).
a. Educati on
Petitioner had a high school educati on.

b. | nvol venment in Financial Affairs

Petitioner argues that she was not involved in the famly’s
financial affairs. Being a honenmaker, being focused on famly
affairs, and | acking sophistication in financial affairs does not
relieve a taxpayer of joint and several tax liability. Shea v.

Commi ssi oner, supra at 566. Additionally, conplete deference to

t he ot her spouse’s judgnent concerning the couple’s financial
affairs, standing alone, is insufficient to establish that a

spouse had no “reason to know’. Kistner v. Conm Ssioner, supra

at 1525.

Contrary to her assertion, petitioner was involved in her
famly s financial affairs. Although she may have not played a
“dom nant” role or been the initiator, all famly investnent
deci sions were made in consultation with petitioner. Petitioner

and her husband had an agreenent to reach a consensus about
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whet her or not to nake an investnent before any investnent was
made.

Petitioner was shown the docunents relating to the Hoyt
i nvestnments, signed Hoyt investnent docunents, was aware that the
Hoyt investnent was supposed to result in substantial tax
savi ngs, and attended Hoyt investor neetings.® Petitioner was
aware of the |large deductions taken on her joint tax returns
associated wth the Hoyt investnments. The Hoyt investnent
mat eri al s she was shown and had the opportunity to review
apprised her of tax risks associated with the investnent. These
facts establish that petitioner had “reason to know'. See Jonson

v. Conm ssioner, supra at 117.

Petitioner argues that her health issues limted her
i nvol venent in financial affairs. |In the md-1970s, petitioner
was di agnosed with sarcoi dosi s--a di sease that affects the
| ymphatic system Petitioner devel oped tunors in her body and
has a reduced |lung capacity. Despite her illness, the
testinoni al and docunentary evi dence establishes that petitioner
participated in the famly's financial affairs.

C. Expendi tures, etc.

The evi dence does not establish that the tax savings
generated by the Hoyt investnents resulted in |avish or unusual

expenditures benefiting petitioner conpared to prior years’

6 Although petitioner clainmed not to attend Hoyt neetings,
her testinony was contradi cted by Christopher’s testinony and the
docunent ary evi dence.
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spending. This factor, however, is not determnative. 1d. at
118.

The | osses hel ped to reduce petitioner and her husband s
reported tax liabilities for 1984 through 1986 to a total of
$394. Such deductions, which shelter such a | arge percentage of
the incone reported on the returns, support a finding that
petitioner had reason to know of the understatenent. |1d.

Section 6015 relief “was not designed to protect willful
bl i ndness or to encourage the deliberate cultivation of

i gnorance.” Friedman v. Conm ssioner, 53 F.3d 523, 525 (2d Cr

1995), affg. in part and revg. and remanding in part T.C Meno.
1993-549. *“Extravagant tax savings may alert even a financially
unsophi sticated spouse to the possible inproprieties of a tax
schene.” 1d.

d. O her Spouse’s Evasi veness and Decei t

Where one spouse is “cunning and systematic” in concealing
t he understatement of taxes, the other spouse may plausibly claim
i gnorance notw t hstandi ng sone educational attainnents or sone
involvenent in famly financial affairs that are distinct from

t he under st at enent of taxes. Bliss v. Commi ssioner, supra at

379. Disclosure by the other spouse, however, is probative in

determining that relief is inappropriate. [d.; see also Hayman

v. Conmm ssioner, supra at 1262, 1263 (|l ack of deceit by other

spouse inportant factor in denying relief).
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Petitioner and her husband testified that petitioner was
aware of the investnent in the Hoyt partnerships, she had access
to all of the files/information regarding the Hoyt investnent,
and that Christopher nmade no effort to deceive petitioner
regarding the famly's financial affairs. This further supports
a finding that petitioner had reason to know of the

understatenment. Jonson v. Conm SSioner, supra at 118.

Petitioner clains that M. Hoyt’'s deceit is relevant to the
determ nation of “reason to know'. Although M. Hoyt’s deceit
may be relevant, it does not lead to the result petitioner seeks.

The purpose of section 6015 relief is to protect one spouse

fromthe overreaching or dishonesty of the other. Purcell v.

Comm ssioner, 826 F.2d at 475. Relief is inappropriate where it

woul d al |l ow the requesting spouse to escape liability for
apparently legitimate clains that are later disallowed. See

Bartlett v. Comm ssioner, T.C. Menp. 1997-413.

As was the case in Mora v. Conm ssioner, 117 T.C. 279, 288

(2001), where we denied relief under section 6015(b) in a case

i nvol vi ng Hoyt investnents, neither petitioner nor Christopher
knew the facts that made the fl owthrough | osses fromthe Hoyt
partnershi ps unal | owabl e as deductions on their joint returns and
both petitioner and Christopher put their trust in the Hoyt

organi zation to determ ne the basis for, propriety of, and anount

of their deductions.



e. Concl usi on

It is significant that petitioner knew (1) of the Hoyt
investnment, (2) the Hoyt investnent was designed to generate
| arge deductions resulting in substantial tax savings, (3) those
deductions were taken on joint returns for the years in issue,
and (4) there was a risk that the deductions m ght be disall owed

by the IRS. Jonson v. Conmm ssioner, 118 T.C at 118.

“Tax returns setting forth | arge deductions, such as tax
shelter | osses offsetting incone from other sources and
substantially reducing * * * the couple’s tax liability,
general ly put a taxpayer on notice that there may be an

understatenent of tax liability.” Hayman v. Comm ssioner, 992

F.2d at 1262. Furthernore, the court in Price noted that the
size of the deduction in issue vis-a-vis the total incone
reported on the return, when considered in light of the fact that
t he taxpayer knew of the investnent and its nature, is enough to
put the taxpayer on notice that an understatenent exists (and,
therefore, if the duty of inquiry is not discharged, |eads to an
i mputation of “reason to know' of the understatement). Price v.

Conmi ssi oner, 887 F.2d at 966 ($90, 000 deduction and just nore

t han $100, 000 in incone).

Petitioner did not ask any questions about the Hoyt
i nvest ment deductions even though the |oss surprised petitioner
because it was so large. Petitioner never asked any questions

about the Hoyt partnerships until they declared bankruptcy (after
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the years in issue). Petitioner did not satisfy her duty to

inquire. 1d. at 965-966; see also Mdxra v. Conmm ssioner, supra at

289 (involving a Hoyt investnent).

A reasonabl e person, faced with petitioner’s circunstances
and in petitioner’s position, would have had reason to know of
t he understatement. W conclude that, under both the U S. Court
of Appeals for the Sixth Crcuit’s standard and the
Price approach, petitioner had reason to know of the
under st at enent s.

4. Section 6015(b)(1)(D): | nequi table To Hold Liable

The requirenment in section 6015(b)(1)(D), that it be
inequitable to hold the requesting spouse |liable for an
understatenment on a joint return, is virtually identical to the
same requirenent of forner section 6013(e)(1)(D); therefore,
cases interpreting former section 6013(e) remain instructive to

our analysis. Butler v. Conm ssioner, 114 T.C at 283.

Whether it is inequitable to hold a spouse liable for a
deficiency is determned “taking into account all the facts and
circunstances”. Sec. 6015(b)(1)(D). The nost often cited
material factors to be considered are (1) whether there has been
a significant benefit to the spouse claimng relief, and (2)
whether the failure to report the correct tax liability on the
joint return results from conceal nent, overreaching, or any other

wr ongdoi ng on the part of the other spouse. At v. Conm ssioner,

119 T.C. at 314; Jonson v. Conm ssioner, 118 T.C at 119.
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No such untoward circunstances are present in this case. It
is clear that there was no conceal nent on Christopher’s part.
Chri stopher never hid information frompetitioner, petitioner was
wel conme to read all the Hoyt investnent materials, Christopher
was always willing to discuss the Hoyt investnent with
petitioner, petitioner never asked any questions about the Hoyt
partnership investnent until she and Christopher decl ared
bankruptcy (after the years in issue), and petitioner did not
gquestion the | arge deductions associated with the Hoyt
investnment. Additionally, the evidence established that
Chri stopher never attenpted to deceive her with respect to their
financial affairs.

As we noted supra, the purpose of section 6015 relief “is to
protect one spouse fromthe overreaching or dishonesty of the

other.” Purcell v. Conmm ssioner, 826 F.2d at 475. The

understatenent in tax in this case is attributable to a m staken
belief on the part of both petitioner and Christopher as to the
legitimacy of the tax shelter deductions. Under these
circunstances, we perceive no inequity in holding both spouses to

joint and several liability. Bokumv. Conm ssioner, 992 F.2d at

1135; McCoy v. Comm ssioner, 57 T.C. 732, 735 (1972).

We have al so considered other factors that are relevant to
whether it would be inequitable to hold petitioner liable. W

find that petitioner will not experience econom c hardship if
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relief fromthe liabilities is not granted given her current

| evel of incone. See Alt v. Conm ssioner, supra at 314-315; Von

Kali nowski v. Comm ssioner, T.C Mno. 2001-21; Walters v.

Conmi ssioner, T.C. Meno. 1998-111; Dillon v. Conm ssioner, T.C

Meno. 1998-5.

Chri stopher testified that he and petitioner owe $96,000 to
the IRS for their 1981 through 1986 tax years.’ 1In her “Appeals
Transm ttal and Case Meno”, Ms. Flandez |isted the tax owed for
1982 through 1986 as $20,300. According to an IRS transcript, as
of August 26, 1998, petitioner and Christopher owed $20, 300 in
tax and approximately $61,000 in interest for their 1982 through
1986 tax years.

The Form 433-A, Collection Infornmation Statenent for Wage
Earners and Sel f - Enpl oyed I ndi vidual s, that petitioner and
Chri stopher signed on February 28, 2003, contained the foll ow ng
statenents: Petitioner and Christopher owned their hone; they
had no dependents they could claimon their tax return; they had

a Bank of Anmerica checking account with a bal ance of $4, 000;

" W note that the 1981 tax year is not in issue. See
supra note 2.

Additionally, on brief petitioner nmakes clains regarding the
total liability relating to the Hoyt investnent for 1981 through
1996. Petitioner’s tax years 1987 through 1996 al so are not
before the Court. Even if they were, according to petitioner’s
own estimate of the total tax liability, petitioner and her
husband have substantial assets (real property and investnents)
and credit that could be used to pay the total tax liability for
1981 through 1996 w thout creating econom c hardship.
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their investnments included (1) Vanguard--401(k) with a current
val ue of $267,578, (2) Fidelity--401(k) with a current val ue of
$14,007, and (3) a U S. Savings Bond with a current value of $28;
t hey had $100 of cash on hand; they had avail able credit of

$19, 750 from Di scover Card and $4, 200 from Capital One; they had
life insurance with a current cash val ue of $20, 455; they owned
two cars (a 1991 Toyota Previa and a 1995 Toyota Aval on); they
owned the followng real estate (1) a hone in Beverly Hlls,

Fl orida, purchased in June 1995 for $183,000, with a current

val ue of $168, 000, a | oan bal ance of $150, 245, and a nonthly
paynent totaling $1,465, and (2) a honme in Charlotte, North
Carol i na, purchased in Cctober 2002 for $95,000, with a current
val ue of $76,000, a | oan bal ance of $75,000, and a nonthly
paynent of $872; and no personal assets (i.e., zero).

In determning the current value of their investnents,
petitioner and Christopher valued themat 60 percent of the face
val ue of the investnents even though the Form 433- A states:
“Current Value: Indicate the anount you could sell the asset for
today.” In determning the current value of their real estate,
petitioner and Christopher valued their hones at “80 percent
qui ck sal e val ue” even though the Form 433-A states: “Current

Val ue: Indicate the anmount you could sell the asset for today.”
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Under the nonthly inconme and expense anal ysis on Form 433-A,
petitioner and Christopher listed nonthly wages of $9, 167 and
nonthly interest/dividends of $1,667 for total nonthly inconme of
$10,834. Under total |iving expenses, petitioner and Christopher
listed $1,290 for food, clothing, and m scel |l aneous; $2,212 for
housing and utilities; $573 for transportation; $1,173 for health
care; $2,679 for taxes; $108 for chil d/ dependent care; $56 for
life insurance; $672 for other secured debt (second house); and
$1,683 for other expenses conprising $600 in attorney’s fees and
$1,083 for church contributions. This brought their total
expenses to $10, 446 per nonth.

Attached to the Form 433-A were the followng: A uniform
residential appraisal report for the Beverly Hlls, Florida, hone
with an estimate of fair market value, as of March 16, 1998, of
$210, 000; a Bank of Anerica statement for petitioner and
Chri stopher for the period Decenber 13, 2002, through January 14,
2003, which listed (1) their average bal ance of $8, 165, a
begi nni ng bal ance on Decenber 13, 2002, of $12,423.62, and an
endi ng bal ance of $5,150 in their checking account and (2) having
an equity line of credit for $25,244.76; a Vanguard account
statenment listing a closing and vested bal ance as of Decenber 31,
2002, totaling $478,278.71; a Fidelity account statement listing
a closing and vested bal ance as of Decenber 31, 2002, totaling

$29,865.49; their 2001 tax return which listed a total of
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$5,193. 31 in nedical expenses; and a self-prepared chart |isting
$6, 018. 70 i n nedi cal expenses that are not covered by their
i nsurance and $1, 014. 35 under “Flex Plan” for 2002.

Petitioner testified that her ol dest daughter, Tina, suffers
fromhealth problens, is totally disabled, and that the financial
burden for her daughter rests on her and Christopher. Tina has
her own hone, does not live with petitioner and her husband, and
petitioner and Christopher admtted that they cannot claimher as
a dependent. W also note that on the Form 433-A, petitioner and
Chri stopher stated that they had no dependents they could claim
on their tax return.

Petitioner did not present evidence that denonstrated that
petitioner will be unable to pay her reasonable basic |iving
expenses if relief is not granted. Sec. 301.6343-1(b)(4),

Proced. & Adm n. Regs. Sone of the expense figures provided on
the Form 433- A are unsupported and seem excessi ve.

Additionally, petitioner and her husband have substanti al
assets (real property and investnents) and credit that could be
used to pay a tax liability as high as $96, 000 wi thout creating
econom ¢ hardship. W conclude that petitioner will not
experience econom c hardship if relief fromthe liabilities is
not granted given her current |evel of inconme and assets. See

Alt v. Comm ssioner, 119 T.C at 314-315; Von Kali nowski V.

Conmi ssi oner, supra; Walters v. Conmi ssioner, supra; Dillon v.




Conmi sSsi oner, supra.

We al so may consi der whet her the requesting spouse was

deserted, divorced, or separated. See WAlters v. Conm Ssioner

supra. Petitioner’s husband has not disappeared or |eft

petitioner to “face the nmusic” alone. Hayman v. Conm SSioner,

992 F.2d at 1263; Von Kalinowski v. Comm SSioner, supra.

Petitioner and Christopher remain married. The two have not
separated, and petitioner has not been left by her husband to
deal with the tax liabilities alone. Instead, petitioner
continues to enjoy the lifestyle and financial security that are
| argely attributable to her husband' s assets and incone.

5. Concl usi on

Petitioner was not denied access to financial records by her
husband or threatened with physical violence if she objected to
t he Hoyt investnent or questioned the tax returns. There was no
physi cal or nental abuse by petitioner’s husband, and he did not
coerce her into investing in the Hoyt partnerships or signing the
tax returns.

The understatenments are not attributable to the erroneous
itens of one individual filing the joint returns for 1982 through
1986, petitioner had reason to know of the understatenents on
these returns, and it is not inequitable to hold the petitioner
liable for the deficiencies in tax for 1982 to 1986. On the
basis of all the facts and circunstances, we concl ude that

petitioner is not entitled to relief pursuant to section 6015(Db).
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B. Relief Under Section 6015(f)

Respondent argues that he did not abuse his discretion in
denying petitioner equitable relief under section 6015(f).
Respondent’s denial of relief is reviewed under an abuse of

di scretion standard. Cheshire v. Conmi ssioner, 115 T.C. 183, 198

(2000), affd. 282 F.3d 326 (5th Cr. 2002); Butler v.

Conmi ssioner, 114 T.C. at 292. Qur reviewis not limted to

respondent’s adm nistrative record. Ewing v. Conm ssioner, 122

T.C. ___ (2004).

Consi dering the facts and circunstances of this case, we
hel d under section 6015(b)(1)(D) that it is not inequitable to
hold petitioner |liable for the deficiencies. The |anguage of
section 6015(f) (1), “taking into account all the facts and
circunstances, it is inequitable to hold the individual |iable
for any unpaid tax or any deficiency (or any portion of either)”
does not differ significantly fromthe | anguage of section
6015(b) (1) (D), “taking into account all the facts and
circunstances, it is inequitable to hold the other individual
liable for the deficiency in tax for such taxable year

attributable to such understatenent”.® Butler v. Conmi ssioner

8 Additionally, the language in both sections is simlar to
the | anguage in forner sec. 6013(e)(1)(D), “taking into account
all the facts and circunstances, it is inequitable to hold the
ot her spouse liable for the deficiency in tax for such taxable
year attributable to such substantial understatenent”. Butler v.
Comm ssioner, 114 T.C 276, 291 (2000); see Mtchell v.
Conmm ssi oner, 292 F. 3d 800, 806 (D.C. Cr. 2002) (“Subsection (f)

(continued. . .)
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supra at 291. Further, the equitable factors we consi dered under
section 6015(b) (1) (D) are the sane equitable factors we consider

under section 6015(f).° At v. Conm ssioner, supra at 316. As a

result, we hold that respondent did not abuse his discretion in
denying petitioner relief under section 6015(f) for taxable years
1982 to 1986.

In this case, none of the six factors in Rev. Proc. 2000-15,
2000-1 C. B. 447, weighing in favor of granting relief are
present: (1) Petitioner was not divorced from her husband, (2)
petitioner will not suffer economc hardship if relief is denied,
(3) petitioner was not abused by her husband, (4) petitioner had
“reason to know', (5) petitioner’s husband did not have an
obligation to pay the liability pursuant to a divorce decree, and

(6) the itenms giving rise to the deficiencies are not

8. ..continued)
has no statutory antecedent as a stand al one provision, but has
roots in the equity test of former subparagraph 6013(e) (1) (D)
carried forward into subparagraph 6015(b)(1)(D).”), affg. T.C
Menmo. 2000- 332.

® As directed by sec. 6015(f), the Conm ssioner prescribed
procedures in Rev. Proc. 2000-15, 2000-1 C.B. 447, to be used in
determ ni ng whet her an individual qualifies for relief under sec.
6015(f). The revenue procedure takes into account factors such
as marital status, econom c hardship, and significant benefit in
determ ning whether relief will be granted under sec. 6015(f).
Rev. Proc. 2000-15, sec. 4.03, 2000-1 C B. at 448.

W note that Rev. Proc. 2003-61, 2003-32 |.R B. 296 (Aug.
11, 2003), superseded Rev. Proc. 2000-15, supra. Rev. Proc,
2003-61, sec. 6, 2003-32 I.R B. 296. The new revenue procedure,
however, is effective for requests for relief filed on or after
Nov. 1, 2003. 1d. Accordingly, it is inapplicable to the case
at bar.
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attributable solely to Christopher. See Washington v.

Comm ssioner, 120 T.C 137, 147 (2003). Additionally, the

follow ng factors wei ghing against relief are present:® (1) The
itens giving rise to the deficiencies also are attributable to
petitioner, (2) petitioner had “reason to know, and (3)
petitioner will not suffer econom c hardship. 1d.

Petitioner also argues that respondent nade bl anket “pro
forma” denials of Hoyt investor section 6015 clains. W
di sagr ee.

Respondent’ s internal menoranda contenplate that sone Hoyt
investors would qualify for section 6015 relief. The nmenoranda
do not reflect a decision to issue blanket denials to all Hoyt
i nvestor section 6015 cl ai ns.

Ms. Sneed testified that she processed clainms granting
section 6015 relief in other Hoyt investor cases she has
reviewed. Furthernore, Ms. Sneed credibly testified that she
conducted a full, inpartial, and fair evaluation of petitioner’s
section 6015 cl aim

The format of the determ nation |etter denying section 6015
relief for Hoyt investors was unique to the Hoyt cases. This

format was provided to Ms. Sneed. Respondent did use uniform

10 The absence of factors wei ghing against equitable relief
does not weigh in favor of granting relief--this is nerely
neutral. See WAshington v. Conm ssioner, 120 T.C. 137, 149
(2003) (absence of factor weighing in favor of equitable relief
does not wei gh against granting equitable relief--it is neutral).
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procedures, and a uniformdenial letter, in the Hoyt investor
section 6015 cases; however, respondent did not make bl anket
deni al s of Hoyt investor section 6015 relief clains. W find
not hi ng abusive in using this formletter.

On the basis of all the facts and circunstances, we concl ude
t hat respondent did not abuse his discretion in denying
petitioner relief pursuant to section 6015(f).

I n reaching our holdings, we have considered all argunents
made by the parties, and, to the extent not nentioned above, we
conclude they are irrelevant or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




