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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned a $3,118 deficiency in petitioner’s
2005 Federal inconme tax. The issues for decision are: (1)
Whet her petitioner is entitled to dependency exenpti on deducti ons
for his two mnor children; (2) whether petitioner is entitled to
a nonrefundable child tax credit and a refundabl e additi onal
child tax credit with respect to each of his children; and (3)
whet her petitioner is entitled to head of household filing
st at us.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in New
Jersey at the time he filed his petition.

Petitioner has two children froma marriage whi ch was
di ssol ved by a judgnent of the Superior Court of New Jersey,
Chancery Division, on January 24, 1994 (the divorce decree). As
part of the divorce decree, the New Jersey superior court: (1)
Granted joint |egal custody of the two children to petitioner and

his fornmer spouse and ordered that the children were to reside
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with petitioner’s fornmer spouse;! and (2) ordered petitioner to
pay child support. The divorce decree further provided:

c. PERSONAL EXEMPTI ONS FOR CHI LDREN OF THE MARRI AGE.

Def endant [petitioner’s fornmer spouse] agrees to sign
an IRS form 8332 at the sanme tinme that she signs this
Agreenent, waiving the right as primary residenti al
custodi al parent of the children to claimthem as her
personal exenptions for federal and state incone tax
pur poses, which waiver shall be for 1993 and for each tax
year thereafter for so long as Plaintiff [petitioner] may be
entitled to claimthe children as his personal exenptions
under the Internal Revenue Code * * *

The parties stipulated that from 1994 t hrough 2005: (1)
Petitioner “was always current with his support paynents for his
children and that such paynents anounted to 59 percent of their
support”; and (2) petitioner’s forner spouse “contributed the
remai ni ng 41 percent of support for [the children].”

Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for 2005 on which he reported his filing status as
head of household. Petitioner’s return was prepared with the
assistance of a professional tax return preparer. Petitioner
cl ai mred dependency exenption deductions for his two children as

well as child tax credits and an additional child tax credit for

t hose chil dren.

Petitioner’s forner spouse was designated the “residential
parent” and as such was responsible “for the day-to-day deci sion-
maki ng on behal f of the children.” All nmjor parenting decisions
were to be jointly made and “governed by the standard of ‘the
best interests of the children.’”
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Petitioner’s fornmer spouse did not execute a Form 8332,

Rel ease of Claimto Exenption for Child of D vorced or Separated
Parents, or simlar declaration stating that she would not claim
t he dependency exenption deduction for either of the two children
for 2005. Rather, as indicated by respondent’s records,
petitioner’s fornmer spouse clained petitioner’s two children as
dependents on her 2005 Federal incone tax return. She also
clainmed child tax credits with respect to those children for
2005.

Respondent determned that: (1) Petitioner is not eligible
for the dependency exenption deductions clained for the m nor
children, or for the child tax credits or the additional child
tax credits claimed for those children; and (2) petitioner is not
entitled to the clainmed head of household filing status.

Di scussi on

A taxpayer may claima dependency exenption deduction for a
child as long as the child neets the statutory definition of a
“dependent”. Sec. 151(c). The term “dependent” neans a

“qualifying child”? or “qualifying relative”.® Sec. 152(a).

2Sec. 152(c) provides that a “qualifying child” neans, wth
respect to any taxpayer for any taxable year, an individual who:
(1) I's a child of the taxpayer or a descendant of such child, or
is a brother, sister, stepbrother, stepsister of the taxpayer or
a descendant of any such relative; (2) has the sanme principa
pl ace of abode as the taxpayer for nore than one-half of such
taxabl e year; (3) has not attained the age of 19 as of the close
of the cal endar year in which the taxable year of the taxpayer

(continued. . .)
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Special rules determ ne which parent may claima child as a
dependent where the parents are divorced or separated. See sec.
152(e).

Before 1985 the custodial parent generally was treated as
the parent that provided nore than half of the support for each
child and was entitled to the dependency exenption deducti on.
The noncust odi al parent, however, was entitled to the dependency
exenption deduction if: (1) He or she provided $1,200 or nore
for the support of the child; and (2) the custodial parent did

not clearly establish by a preponderance of the evidence that he

2(...continued)
begins, or is a student who has not attained the age of 24 as of
the cl ose of such cal endar year (with a special rule for disabled
i ndi vi dual s); and (4) has not provided over one-half of such
i ndi vi dual’s own support for the cal endar year in which the
t axabl e year of the taxpayer begins.

3Sec. 152(d) provides that a “qualifying relative” neans,
with respect to any taxpayer for any taxable year, an individual:
(1) Wio is a child or a descendant of a child; a brother, sister,
stepbrother, or stepsister; the father or nother, or an ancestor
of either; a stepfather or stepnother; a son or daughter of a
brother or sister of the taxpayer; a brother or sister of the
father or nother of the taxpayer; a son-in-law, daughter-in-Iaw,
father-in-law, nother-in-law, brother-in-law, or sister-in-I|aw,
or an individual (other than an individual who at any tine during
the taxabl e year was the spouse, determ ned without regard to
sec. 7703, of the taxpayer) who, for the taxable year of the
t axpayer, has the sane principal place of abode as the taxpayer
and is a nenber of the taxpayer’s household; (2) whose gross
i ncone for the calendar year in which such taxable year begins is
| ess than the exenption anount (as defined in sec. 151(d)); (3)
Wi th respect to whomthe taxpayer provides over one-half of the
i ndi vidual’s support for the cal endar year in which such taxable
year begins; and (4) who is not a qualifying child of such
taxpayer or of any other taxpayer for any taxable year begi nning
in the cal endar year in which such taxable year begins.
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or she provided nore than the noncustodial parent. See sec.
152(e) before anendnment by the Deficit Reduction Act of 1984
(DEFRA), Pub. L. 98-369, sec. 423(a), 98 Stat. 799. In many
situations these rules put the Internal Revenue Service in the
m ddl e of conflicts between parents that were “often subjective
and [presented] difficult problens of proof and substantiation.”
H Rept. 98-432 (Part 2), at 1498 (1984).

Congress anended section 152(e) to provide that for tax
years begi nning January 1, 1985, the dependency exenption
deduction is to be given to the custodial parent unless that
parent waives the right to claimit. [d. at 1499. Absent a
witten declaration that neets the requirenents of section
152(e)(2), in the case of a child whose parents are divorced or
separ ated and toget her provide over half of the support for the
child, the child is generally treated as being the qualifying
child or qualifying relative of the custodial parent, and that

parent is entitled to the dependency exenption deduction under
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section 152(e)(1).% Custody is determ ned by the nbst recent

di vorce or custody decree. Sec. 1.152-4(b), Incone Tax Regs.
This Court has rejected clains that a provision allocating

personal exenptions in the divorce decree is sufficient to

entitle a taxpayer to those exenptions pursuant to section

152(e)(2). Mller v. Conm ssioner, 114 T.C 184, 193 (2000). W

have stated that section 152(e)(2) “clearly and unanbi guously
requires the custodial parent to sign a witten declaration
rel easi ng the dependency exenption for his or her child to the
noncust odi al parent.” 1d.

In the case at hand the divorce decree granted primary
physi cal custody of petitioner’s children to petitioner’s former
spouse. Petitioner’s fornmer spouse had custody of the children
for the greater part of 2005. She did not execute a Form 8332 or
simlar witten declaration stating that she would not claimthe

children as dependents for 2005, and thus petitioner did not, and

4Sec. 152(e)(2) was anended, effective for tax years
begi nning after Dec. 31, 2004, to provide that a child could be
the qualifying child of a noncustodial parent if “a decree of
divorce * * * provides that * * * the noncustodi al parent shal
be entitled to any deduction all owabl e under section 151 * * * or
* * * the custodial parent will sign a witten declaration (in
such manner and formas the Secretary may prescribe) that such
parent will not claimsuch child as a dependent for such taxable
year”. See the Wrking Famlies Tax Relief Act of 2004, Pub. L.
108- 311, sec. 201, 118 Stat. 1169. This provision m ght have
afforded petitioner relief, but it was elimnated by retroactive
amendnents that restored the DEFRA wai ver requirenent of sec.
152(e)(2). See @ulf Opportunity Zone Act of 2005, Pub. L. 109-
135, sec. 404, 119 Stat. 2632.
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could not, attach to his 2005 tax return the required rel ease of
dependency exenption claimfor children of divorced parents. On
the contrary, petitioner’s former spouse clainmed the children as
dependents on her 2005 Federal incone tax return and cl ai ned
child tax credits with respect to the children, even though such
was evidently in violation of the divorce decree. Consequently,
we are required to hold that for tax year 2005 petitioner is not
entitled to dependency exenption deductions for the two children
fromhis previous marriage.

Petitioner claimed child tax credits and additional child
tax credits for the two children he clained as dependents.
Section 24(a) authorizes a child tax credit with respect to each
qualifying child of the taxpayer. The term “qualifying child”
for purposes of the child tax credit is defined in section 24(c)
and as defined therein is nore restrictive than the definition
set forth in section 152(c). A “qualifying child” for purposes
of the child tax credit nmeans a qualifying child as defined in
section 152(c) who has not attained the age of 17 as of the cl ose
of the taxable year. Sec. 24(c)(1).

The child tax credit is a nonrefundabl e personal credit that
was added to the Internal Revenue Code by the Taxpayer Relief Act
of 1997, Pub. L. 105-34, sec. 101(a), 111 Stat. 796, with a
provision for a refundable credit (the additional child tax

credit) for famlies with three or nore children. For tax years
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begi nning after Decenber 31, 2000, the additional child tax
credit provision was anended to renove the restriction that only
famlies with three or nore children are entitled to claimthe
additional credit. See sec. 24(d)(1); Economc G owh and Tax
Rel i ef Reconciliation Act of 2001, Pub. L. 107-16, sec.

201(c) (1), (e), 115 Stat. 46, 47.

A child of separated or divorced parents will be treated as
the qualifying child of the noncustodial parent only if the
requi renents of section 152(e)(2), relating to the witten
decl aration by the custodial parent, are net. Sec. 152(a)(1),
(e). Because petitioner did not attach the witten decl aration
to his 2005 return, petitioner’s children are not qualifying
children with respect to himfor 2005. Therefore, petitioner is
not entitled to claimchild tax credits with respect to his
children. Moreover, petitioner is not entitled to claim
additional child tax credits because the children did not qualify

for child tax credits.
Finally, we nust determ ne whether petitioner is entitled to

head of household filing status. Section 1(b) inposes a speci al
tax rate on an individual filing a Federal income tax return as
head of household. As relevant here, section 2(b)(1) defines
“head of a househol d” as an individual taxpayer who: (1) Is
unmarried at the close of the taxable year; and (2) naintains as

hi s hone a househol d which constitutes for nore than one-hal f of
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the taxabl e year the principal place of abode of a qualifying
child of the taxpayer determ ned w thout regard to section
152(e). Sec. 2(b)(1)(A). Because petitioner’s children did not
reside with himfor nore than one-half of the taxable year,
neither are they qualifying children nor did petitioner maintain
a househol d which constituted their principal place of abode for
nmore than one-half of the year. Accordingly, petitioner is not

entitled to head of household filing status for 2005.

To reflect the foregoing,

Deci sion will be entered

for respondent.




