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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned penalties of $3,558. 60,
$816. 80, $1, 492.60, and $2, 133. 20 under section 6662(a) for 1990,
1991, 1992, and 1993, respectively, in four separate statutory
notices. The statutory notices were sent after finality of a
partnership proceedi ng involving a Hoyt Farns cattle partnership

in which petitioners invested in 1993. The issues for decision
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are whether petitioners are liable for the penalties and whet her
assessnent is barred by the statute of limtations or otherw se.
Al'l section references are to the Internal Revenue Code in effect
for the years in issue.
FI NDI NGS OF FACT

Sone of the facts have been stipul ated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioners resided in South Carolina when they filed the
petition.

In 1993, petitioners invested in a Hoyt Farns cattle
partnershi p known as Shorthorn Genetic Engineering 1985-2, J.V.
On their 1993 Federal incone tax return, they reported wages,

i nterest, dividends, and pension incone totaling $73, 825 and
claimed a partnership | oss of $274,050. As a result they
reported zero tax liability and clainmed a refund of $8, 644 of
Federal incone tax withheld. They clained net operating | oss
(NOL) carrybacks and applied for and received refunds for 1990,
1991, and 1992.

On August 8, 1997, the Internal Revenue Service (IRS) sent
petitioners a Form 3552 (Part 3), Notice of Tax Due on Federal
Tax Return, for each of the years 1990 through 1993. On August
29, 1997, Wayne A. Drown (petitioner) acknow edged recei pt of the

Forms 3552 and requested an expl anation of the disall owed
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deductions. On October 20, 1997, the IRS responded to
petitioner’s letter as foll ows:

Thank you for your |etter dated August 29, 1997
regardi ng the Fornms 3552 you recently received for the
years shown above. These assessnents were made
pursuant to | RC section 6213(b)(3), which are summary
assessnents made to reverse | RC section 6411 tentative
carryback refunds that were previously allowed. These
summary assessnents can be made w t hout any previous
noti ce of deficiency.

It was |ater determ ned that these assessnents
were not necessary at this tinme, because the carryback
refunds are the result of 1993 TEFRA Partnership | osses
that are currently under exam nation. The Statute of
Limtations on these carrybacks are protected by the
TEFRA exam nation of the 1993 year, and they wll be
addressed when this exam nation is conpl et ed.

Therefore, these assessnents were reversed at this tine
pendi ng the outcone of the 1993 TEFRA exam nati on.

We apol ogi ze for any inconvenience this may have
caused. If you have any further questions concerning
this matter, please call nme at the nunber shown above,
or you may wite to the address shown on this letter.

Shorthorn Genetic Engg. 1985-2, J.V. v. Conm ssioner, docket

No. 7280-96, was one of the over 700 cattle investor partnership
cases before the Tax Court bearing the Hoyt Farns designati on.
The partnership’s tax matters partner, Mark Lowe, signed a

stipul ated decision that had the effect of *“zeroing” every
partnership itemreported on the partnership’s return for the
year ended Septenber 30, 1993, and elimnating flowt hrough itens,
such as NOLs, to individual partners. The stipulated decision
was entered by the Court on May 18, 2007, and is consistent with

the Court’s findings in Durham Farns #1, J.V. v. Conm ssioner,




- 4 -
T.C. Meno. 2000-159, affd. 59 Fed. Appx. 952 (9th Cir. 2003), in
whi ch the Court concluded that the cattle investor partnership
did not acquire the benefits and burdens of ownership with
respect to the breeding of cattle that it had purportedly
acquired and that it was not entitled to any of the deductions at
i ssue and did not realize the additional incone respondent
asserted.

On August 14, 2007, notices of deficiency determ ning
penal ti es under section 6662(a) for 1994, 1995, and 1996 were
sent to petitioners. Petitioners did not file a tinely petition
in response to those notices. They attenpted to chall enge them
in the petition filed in this case on Novenber 14, 2008.
Respondent noved to dismss and to strike as to those years for
| ack of jurisdiction. That notion was granted on March 19, 2009.

On August 12, 2008, the I RS assessed the taxes and i nterest

resulting fromthe decision in Shorthorn Genetic Engg. 1985-2,

J.V. v. Comm ssioner, docket No. 7280-96. The underpaynents

assessed were $17,793, $4,084, $7,463, and $10,666 for 1990,
1991, 1992, and 1993, respectively. Petitioners paid the taxes
and interest in full in 2008.

The notices of deficiency for the section 6662(a) penalties
for 1990 through 1993 were sent to petitioners on August 13,

2008.



- 5 -
OPI NI ON
Thi s case presents another unfortunate exanple of the
consequences of taxpayers’ investnents in a Hoyt Farns cattle
partnership. That partnership prom sed i medi ate and substanti al
tax benefits but ultimately resulted in large liabilities,
litigation, explicable delays, and procedural confusion. See

Keller v. Conm ssioner, 568 F.3d 710, 714 (9th G r. 2009), affg.

T.C. Meno. 2006-166 (and affg. and vacating on another ground
decisions in related cases).

The notices of deficiency in this case only determ ned
penal ti es under section 6662(a). Section 6662(a) and (b)(1) and
(2) inposes a 20-percent accuracy-related penalty on any
under paynent of Federal incone tax attributable to a taxpayer’s
negl i gence or disregard of rules or regulations, or substanti al
understatenent of income tax. Section 6662(c) defines negligence
as including any failure to make a reasonable attenpt to conply
with the provisions of the Internal Revenue Code and defi nes
di sregard as any carel ess, reckless, or intentional disregard.
Disregard of rules or regulations is careless if the taxpayer
does not exercise reasonable diligence to determ ne the
correctness of a return position that is contrary to the rule or
regul ation. Sec. 1.6662-3(b)(2), Income Tax Regs. Disregard of
rules or regulations is reckless if the taxpayer nmakes little or

no effort to determ ne whether a rule or regulation exists. 1d.
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Section 6662(d)(1)(A) defines a substantial understatenent as one
t hat exceeds the greater of 10 percent of the tax required to be
shown on a return or $5, 000.

The under paynments assessed for 1990, 1992, and 1993 were
consistent wwth the decision in the partnership case, were
consistent wwth the entries on petitioners’ returns shown in a
transcript of their account, and were substantial within the
meani ng of section 6662(d).

Respondent asserts negligence as the ground for the penalty
for 1991. Respondent relies on simlar cases in which the
negl i gence penalty was sustai ned agai nst Hoyt Farns investors,

citing Keller v. Comm ssioner, T.C Meno. 2006-131, affd. in part

and revd. in part 556 F.3d 1056 (9th Cir. 2009). See Hansen V.

Comm ssi oner, 471 F.3d 1021 (9th Cr. 2006), affg. T.C Meno.

2004- 269; Mortensen v. Conm ssioner, 440 F.3d 375, 387-393 (6th

Cr. 2006), affg. T.C. Meno. 2004-279; Van Scoten v.

Conm ssi oner, 439 F.3d 1243, 1256-1260 (10th G r. 2006), affg.

T.C. Meno. 2004-275. The parties stipulated that the decision in

Shorthorn Genetic Engg. 1985-2, J.V. v. Conm ssioner, docket No.

7280-96, is consistent with the Court’s findings in Durham Farns

#1, J.V. v. Conm Ssioner, supra.

Petitioner asserted at trial that, based on his “research”,
he believed in 1993 that the Hoyt partnership deductions were

legitimate. He stated that his view was reinforced when the I RS
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sent refunds based on his clainmed NOL carrybacks to the 3 earlier
years. Petitioner did not explain the research that he
conducted. He admtted during his testinony that he did not
consult with any tax professionals about the correctness of his
view. He has not shown reasonabl e cause as an exception to the
substantial understatenent penalty under section 6664(c)(1) or
any ground for distinguishing this case fromthose that have
sustai ned the penalty for negligence wth respect to the Hoyt

Farnms partnerships. See Keller v. Conm ssioner, 556 F.3d at

1061-1062 n.8. The section 6662(a) penalty is appropriate for
each year

Petitioners argue that assessnent and collection of the
anounts here in dispute are barred by the statute of limtations.
They rely on section 6502(a), which as relevant here |imts
coll ection of assessed taxes by levy or by a court proceeding
brought within 10 years after the assessnent. The anounts in
di spute here, however, have not been assessed and will not be
assessed until after our decision in this case becones final.
See sec. 6213(a).

Because the rel ated partnership tax years occurred before
August 5, 1997, the accuracy-related penalties are properly
contested before the Court at the partner level as “affected
items”. See secs. 6221, 6230(a)(2)(A)(i); see also Fears v.

Comm ssioner, 129 T.C. 8, 10 n.3 (2007) (wth respect to
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determ ning such penalties at the partnership |level for
partnership tax years ending after August 5, 1997). For tax
attributable to partnership itens and affected itens, section
6229(a) extends the general 3-year period of [imtations. Sec.
6501(n). Section 6229(a) provides, as foll ows:

SEC. 6229(a). GCeneral Rule.--Except as otherw se
provided in this section, the period for assessing any
tax inmposed by subtitle A with respect to any person
which is attributable to any partnership item (or
affected iten) for a partnership taxable year shall not
expire before the date which is 3 years after the later
of - -

(1) the date on which the partnership return
for such taxable year was filed, or

(2) the last day for filing such return for

such year (determ ned without regard to

ext ensi ons).
Furthernore, if a notice of a final partnership adm nistrative
adj ustnent (FPAA) is nmailed to the tax matters partner, the
runni ng of the period specified in section 6229(a) is suspended
for the period during which a court action may be brought under
section 6226 (and if a petition is filed as a result of the FPAA
until the decision of the court becones final) and for 1 year
thereafter. Sec. 6229(d).

In this context, the running of the section 6229(a) 3-year

period of limtations is tenporarily interrupted during the FPAA
proceeding until a decision entered in that proceedi ng becones

final plus 1 year, and then the remaini ng unexpired part of the

3-year |[imtations period is tacked on. See Aufleger v.
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Commi ssioner, 99 T.C 109, 113 (1992). The sti pul ated deci si on

in the partnership case was entered on May 18, 2007, and becane
final 90 days l|ater, on August 16, 2007. See sec. 7481(a)(1).
Thus the statutory notices sent August 13, 2008, were tinely.
The petition filed in this case further extended the tinme for
assessnent until the decision becones final and for 60 days
thereafter. See sec. 6503(a)(1l). Petitioners’ statute of
l[imtations argunents are therefore erroneous.

Petitioners also seek to invoke estoppel against the IRS and
assert an agreenent that no additional amobunts were ow ng as of
the 1997 correspondence and when, in 2007, they were provided
with the total of anmounts previously assessed and accrued
interest for 1994, 1995, and 1996. The |ater years are not
before the Court because they were previously dism ssed for |ack
of jurisdiction. 1In any event, none of the correspondence
advi sing petitioners of the anmobunts owed at prior tinmes dealt
with the heretofore unassessed penalties at issue in this case.

Petitioners have not shown that the IRS provided themw th
any false or msleading information that would justify estoppel.
The reason for the abatenent of the prematurely assessed anounts
was explained to themat the tinme it occurred in 1997. There was
no agreenment, expressed or inplied, that the taxes and interest

woul d not be assessed or that penalties would not be determ ned
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at a later date when they were no | onger precluded by the pending
partnership proceedi ngs.

To reflect the foregoing,

Deci sion will be entered

for respondent.




