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MVEMORANDUM OPI NI ON

GCEKE, Judge: Respondent determ ned deficiencies in
petitioner’s income taxes of $5,050, $6,250, and $5,959 for the
taxabl e years 1997, 1998, and 1999, respectively. After
concessions, the remaining issue for decision is whether
petitioner’s wage inconme fromPte Hca Ka, Inc. (the corporation),

is exenpt fromtaxation pursuant to the Treaty Wth the Sioux,



- 2 -

which is sonetines called the Fort Larame Treaty of 1868 (the
treaty).! W hold this wage incone is not tax exenpt.

Al Rule references are to the Tax Court Rules of Practice
and Procedure.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.
Backgr ound

Wen the petition was filed, petitioner resided in Mbridge,
Sout h Dakota. Petitioner did not file Federal income tax returns
for the years in issue.

Petitioner is an enrolled? nenber of the Cheyenne River
Tri be of Sioux Indians (the Cheyenne R ver Sioux). The Cheyenne
Ri ver Sioux have a designated reservation which is part of the

treaty land.?

The treaty is known as the Treaty Wth the Sioux--Brule,
Qgl al a, M ni conjou, Yanktonai, Hunkpapa, Bl ackfeet, Cuthead, Two
Kettle, Sans Arcs, and Sant ee—and Arapaho, Apr. 29, 1868, 15
Stat. 635. Anong the many signatories of this historic treaty
were Gen. Wlliam T. Sherman and the great chiefs Sitting Bul
and Red C oud.

2The term “enrol |l ed” neans that petitioner is listed on the
tribal roll as a nenber of the Cheyenne R ver Tribe of Sioux
| ndi ans.

By Act of Mar. 2, 1889, ch. 405, 25 Stat. 888, Congress
created the Cheyenne River Reservation on part of the Geat Sioux
Reservati on | and.
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During the years at issue, petitioner was enpl oyed by the
corporation. The corporation was owned and operated by the
Cheyenne Ri ver Sioux for purposes of restoring buffalo to tribal
| ands. The corporation raised buffalo on tribal |and, and the
buffal o were used for various purposes, including slaughter for
tribal and public consunption and sale, and for use in tribal
cerenoni al events. Petitioner’s position with the corporation
was director of the buffalo restoration project.

During the years at issue, the corporation paid petitioner
wages for his services as director and reported those wages to
respondent and petitioner via Forns W2, Wage and Tax Statenent.
The corporation deducted w thholding tax, FICA tax, and nedi care
frompetitioner’s wages, and those deductions were al so reported
on the Fornms W2. The wages paid by the corporation were
$33, 860, $37, 105, and $37,600 for 1997, 1998, and 1999,
respectively.

The source of the wages paid petitioner by the corporation
is not clearly described in the record, but the wages are not
exclusively fromrevenue related to the buffalo restoration
proj ect.

Petitioner also received various other itens of income he
concedes are taxable to himduring the years at issue and are no

| onger in dispute.
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On January 10, 2002, respondent nailed to petitioner a
notice of deficiency for the years at issue. Petitioner tinely
filed a petition in this Court seeking a redeterm nation.

Di scussi on

Petitioner argues that his wage incone earned as an enpl oyee
of the corporation is not subject to Federal incone tax as a
result of certain provisions of the treaty. Specifically,
petitioner relies upon a phrase in article 2 of the treaty which
nmodi fies the description of the treaty | ands as “set apart for
t he absol ute and undi sturbed use and occupati on of the Indians
herein naned”.4 It is uncertain whether this provision was
i ntended to exenpt the Cheyenne River Sioux Tribe itself from
Federal taxation of its income related to the buffalo restoration
project, but petitioner’s position is weakened by a nore basic
point. The casel aw has well established that inconme earned by an
i ndi vi dual nmenber of a tribe fromworking for the tribe or for a
corporation on unallotted tribal Iand is not exenpt even if the
incone derived by the tribe fromthe I and woul d be exenpt in the

hands of the tribe itself. See, e.g., Holt v. Conm ssioner, 364

F.2d 38, 41 (8th Cr. 1966) (involving a | ease of unallotted

land), affg. 44 T.C. 686 (1965). The position of this Court in

“Petitioner must showin this regard that the incone in
question is specifically entitled to an exenption fromtaxation
by treaty or Act of Congress. Squire v. Capoeman, 351 U S 1, 6
(1956); LaFontaine v. Conm ssioner, 533 F.2d 382, 382 (8th G
1976), affg. T.C. Meno. 1975-165.
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this regard was well explained in Jourdain v. Comm ssioner, 71

T.C. 980, 989 (1979), affd. per curiam 617 F.2d 507 (8th G
1980), which states:

Petitioner’s salary did not represent his pro rata
share of tribal incone. Rather, his wages were solely
for his benefit, obtained through his |abor, and we do
not believe, therefore, that his wages were directly
derived fromthe | and. Nonethel ess, petitioner argues
that his managenment of tribal land is a necessary part
of deriving (tax exenpt) incone fromthe |and, and that
to tax his income from nanagenent of the land is to
thereby indirectly tax the land itself. However, it
does not follow that incone received by an enpl oyee as
conpensation for services rendered the tribe is tax
exenpt because the incone earned by the tribe through
(in part) his services is tax exenpt. * * *

In Jourdain, as support for this position, we cited Fry v. United

States, 557 F.2d 646 (9th G r. 1977), and WAl ker v. Conm Ssi oner,

326 F.2d 261 (9th Cr. 1964), revg. in pertinent part 37 T.C. 962
(1962). In Walker, the Court of Appeal s stated:

Wal ker earned the incone as an enpl oyee of the Gla

Ri ver Pima-Maricopa I ndian Community by perform ng the
duties of elected Treasurer as prescribed by the
Community charter and By-laws. |f, under the law, the
i ncome of an organi zation is exenpt fromtaxation, it
does not follow that the incone received by an enpl oyee
as conpensation for service rendered to such

organi zation is also exenpt fromtaxation. * * * [1d.
at 264.]

G ven this precedent, petitioner’s wage incone is not tax exenpt.
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We have reviewed petitioner’s other argunents and find them
wi thout merit. In light of the above and the other concessions

made by petitioner,

Deci sion will be entered

under Rul e 155.




