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other court, and this opinion shall not be treated as precedent
for any other case.

In a final notice of determ nation dated August 6, 2008,
respondent denied petitioner’s claimfor section 6015 relief with
respect to the joint and several inconme tax liabilities arising
fromthe 2004 and 2005 joint Federal incone tax returns filed by
petitioner and Walter Dul aney (intervenor). Those liabilities
arose from deficiencies assessed in due course follow ng the
i ssuance of a notice of deficiency for each year. According to
respondent, petitioner is not entitled to relief under section
6015(b), (c), or (f) because she knew, or had reason to know, of
the itens giving rise to the deficiency for each year.

I ntervenor joins with respondent in opposition to petitioner’s
claimfor section 6015 relief.

Backgr ound

Sone of the facts have been stipulated and are so found.
At the tinme the petition was filed, petitioner and intervenor
resided at separate addresses in Florida.

Petitioner and intervenor were married in 1994. They
separated in 2005 and were divorced in April 2006.

For the nost part, petitioner was not enployed outside of
the hone during the early years of her marriage to intervenor.
In 1999 she enrolled in college; in 2002 she graduated with an

associ ate’s degree. Followi ng her graduation, she was hired by
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Martin Menorial Medical Center as a registered respiratory

t herapi st and was so enpl oyed during 2004 and 2005. At all tines
rel evant intervenor was enployed as a firefighter.

During their marriage, petitioner was responsible for
handling the famly finances. She and intervenor naintained two
j oi nt checki ng accounts, one with Bank of Anmerica and one with
Washi ngton Mutual Bank, from which petitioner paid nost, if not
all, of the househol d expenses and into which her salary and
intervenor’s salary were directly or otherw se deposited.

Anmong ot her things, petitioner maintained receipts for
househol d expendi tures, prepared | edgers recording those
expenditures, reviewed the nonthly bank statenents, reconciled
t he checkbook bal ances with the bal ances shown on the bank
statenents, and otherwi se maintained the famly’s records for
i ncone tax purposes.

Petitioner and intervenor routinely filed joint Federal
income tax returns during their marriage. Although petitioner
mai nt ai ned, organi zed, and provided various records used to
prepare their joint return for each year, she did not directly
participate in the preparation of any of those returns, including
the joint returns filed for 2004 and 2005.

The 2004 joint return was prepared by an inconme tax return

preparer; intervenor prepared and electronically filed the 2005
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return.? Petitioner’s inconme during 2004 and 2005 obligated her
to file a Federal inconme tax return for each of those years.

The joint return for each year here in issue includes a
Schedule A, Item zed Deductions, on which the deductions for the
foll ow ng expenses are clainmed: (1) Medical and dental expenses;
(2) taxes; (3) honme nortgage interest; (4) gifts to charity; (5)
tax preparation fees; (6) “Qher expenses”; and (7) unreinbursed
enpl oyee busi ness expenses relating to intervenor’s enploynent as
a firefighter (2004 only).

Respondent determ ned and in due course assessed
deficiencies in petitioner and intervenor’s Federal incone taxes
for 2004 and 2005. As best can be determ ned fromthe record,

t hose deficiencies were attributable to the disall owance of
various deductions clained on each of those returns.?

In connection with their divorce in April 2006 petitioner
and intervenor entered into a “Medi ated Settl enent Agreenent”

(the agreenent).* The agreenent provides that the marital

2t is unclear whether petitioner reviewed either return.
It is clear that she provided information necessary for the
preparation of each return and that she consented (al beit
reluctantly for 2005) to the returns’ being prepared and filed on
her behal f.

3The record does not specifically identify which deductions
wer e di sal | owed.

“The date of the agreenent cannot be determined. It is also
uncl ear whether the entire agreenent has been placed into the
record.
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resi dence was to be sold and the net proceeds split equally
bet ween petitioner and intervenor, and it also addresses and
resolves a variety of issues that typically arise when a marri age
is termnated by divorce. As best we can determ ne from what has
been submtted, the agreenent is silent regarding the allocation
of existing, potential, or expected Federal incone tax
l[iabilities arising fromthe 2004 and 2005 joint returns.

On Decenber 28, 2007, petitioner tinely submtted a Form
8857, Request for Innocent Spouse Relief (request for relief),
requesting relief pursuant to subsections (b), (c), and (f) of
section 6015 for the years 2004 and 2005.

Di scussi on

In general, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection for a year, each spouse is jointly and severally |iable
for the entire Federal inconme tax liability assessed for that
year, whether as reported on the joint return or subsequently
determ ned to be due. Sec. 6013(d)(3); see sec. 1.6013-4(b),
| ncome Tax Regs. Subject to various conditions and in a variety
of ways set forth in section 6015, an individual who has nmade a
joint return with his or her spouse for a year may seek relief
fromthe joint and several liability arising fromthat joint

return.
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Three types of relief are avail abl e under section 6015. In
general, subsection (b)(1) provides full or apportioned relief
fromjoint and several liability, subsection (c) provides
proportionate tax relief to divorced or separated taxpayers, and
subsection (f) provides equitable relief fromjoint and several
liability if relief is not avail abl e under subsection (b) or (c).
Except as provided in section 6015(c)(3)(C), the burden of proof
is upon the taxpayer to establish entitlenment to section 6015

relief. See Rule 142(a); At v. Comm ssioner, 119 T.C 306, 311

(2002), affd. 101 Fed. Appx. 34 (6th Cr. 2004).

A.  Section 6015(b)

Section 6015(b) provides relief fromjoint and several
l[tability for tax (including interest, penalties, and other
anounts) if, as relevant here and anong ot her requirenents, the
requesti ng spouse establishes there is an understatenent of tax
on the return which is attributable to erroneous itens of the

nonr equesti ng spouse. Sec. 6015(b)(1); see At v. Conm ssioner,

supra at 313.

The parties have not specified, and we are unable to divine,
what the “erroneous itens” attributable to intervenor are for
either year in issue. Although the relevant returns have been
provi ded, neither notice of deficiency has. Respondent’s opening
statenment suggests that the deficiency for each year results from

the disall owance of “all of the item zed deductions” cl ai med on
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the joint return for each of those years, but Evidence 101
informs us that statenments made during an openi ng statenent do
not constitute evidence. Furthernore, the only evidence on the
point, petitioner’s testinony, does nothing nore than denonstrate
t he uncertainty regardi ng what deductions were disallowed for
ei ther year.

Because we cannot tell what the “erroneous itens” for either
year were, we can hardly find which, if any, of those itens were
attributable to intervenor and not to petitioner. Wthout such a
fundanmental finding, petitioner’s request for relief under
section 6015(b) for 2004 and 2005 fails even before and w t hout
consi dering respondent’s contention that she knew or had reason
to know of the understatenent for each year. Petitioner is not
entitled to relief under section 6015(b) for either year in
i ssue.

B. Section 6015(c)

Subject to a variety of conditions, section 6015(c) permts
an individual to elect tolimt the liability arising froma
joint Federal incone tax deficiency to the portion of the
deficiency that is properly allocable to the el ecting individual

under section 6015(d). Estate of Capehart v. Conm ssioner, 125

T.C. 211, 214 (2005); Barnes v. Comm ssioner, T.C Meno. 2004-

266; sec. 1.6015-3(a), Inconme Tax Regs. In general, an itemthat

gives rise to a deficiency on a joint Federal incone tax return



- 8 -

wll be allocated to the individuals who filed the joint return
in the sane manner as that item would have been all ocated had
those individuals filed separate returns. Sec. 6015(d)(3)(A);
see al so sec. 1.6015-3(d)(2), Incone Tax Regs.

At | east as between petitioner and respondent, it appears
that petitioner has provided information that shows the portion
of the deficiency for each year that is allocable to her. See
sec. 6015(c)(2). Petitioner’s request for relief apparently
i ncluded an attachnent that contained such an allocation for each
year, but that attachment has not been provided to the Court.

Because respondent has not chall enged petitioner’s
allocation of the deficiency for either year, we assune, wthout
finding, that the allocation was acceptable to respondent, and we
turn our attention to respondent’s contention that petitioner is
not entitled to relief under section 6015(c) for either year
because she had actual know edge of the itens giving rise to the
portion of the deficiency allocable to intervenor. The burden of
proving petitioner’s actual know edge rests with respondent. See
sec. 6015(c)(3) (0.

“Sauce for the goose is sauce for the gander.” The American
Heritage Dictionary of Idions 557 (2003). As previously
di scussed, the lack of evidence regarding the itens giving rise
to the deficiency constrained us to find that petitioner failed

to meet her burden of proving entitlenent to section 6015(b)
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relief. The same |ack of evidence constrains us to find that
respondent has failed to neet his burden of proof under section
6015(c)(3)(C). After all, if we cannot tell fromthe record what
the itens giving rise to the deficiency for each year were, we
can hardly find that petitioner had actual know edge of any of
t hose itens.

Because petitioner has otherw se satisfied the requirenents
of section 6015(c), she is entitled to relief under that section.
W leave it to the parties’ Rule 155 conputations to reflect the
application of section 6015(d) to such relief. See sec.

6015(c) (1).
C. Section 6015(f)

Rel i ef under section 6015(f) is available to a taxpayer if
“relief is not available to such individual under subsection (b)
or (c)” of section 6015. Sec. 6015(f)(2). Because we find that
petitioner is entitled to relief under section 6015(c), we need
not consi der whether petitioner is entitled to relief under
section 6015(f).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




