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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GUSTAFSON, Judge: This case is before the Court on

petitioner Khadija Duma’s petition, pursuant to section 6213(a),!?

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C. ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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for redeterm nati on of her Federal incone tax deficiencies for
2003 and 2004, which the Internal Revenue Service (IRS)

determned to be as foll ows:

Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654(a)

2003 $18, 548 $2, 852 $1, 965 $310
2004 11, 953 2, 507 1, 059 317

Respondent has conceded certain issues that contributed to
t hose deficiencies,? and Ms. Duma has conceded ot hers,?® so that
the remai ning i ssues we nust deci de are:

1. Whet her in 2003 Ms. Duma received wages from her
enpl oyer in the amount of $92,798 (rather than $66, 000, as she

alleges). W find that she received wages in the |arger anount.

2Respondent concedes that Ms. Duma is entitled to nortgage
i nterest deductions of $23,491 in 2003 and $18,043 in 2004; that
she is not liable for the section 6654 estimated tax addition to
tax for 2003; that she paid $450 in student |oan interest for
2004; and that in 2004 she received Social Security benefits of
$16, 288 (not the $27,020 determined in the notice of deficiency,
nor a larger anount of $50,564 which respondent’s records
al l egedly stated).

SMs. Dunma does not dispute: that in 2003 she received $12
ininterest incone fromher credit union; that in 2004 she
recei ved dividends of $45; that in 2004 she received
pensi on/ annuity paynments of $1,163 from Fidelity Investnents;
that in 2004 she received wages of $9,693 from her enpl oyer; and
that in 2004 she received disability incone of $16,288 fromthe
Social Security Adm nistration. At one point during the pendency
of this case, Ms. Duma expressed an intention to prove nedi cal
expenses (related to her disability) for which she woul d be
entitled to claimitem zed deductions, but at trial she stated
t hat she woul d not attenpt such proof.
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2. Whet her in 2004 Ms. Duma received $30,432 in proceeds
fromsal es of stock (rather than $11, 000, as she alleges). W
find that she received proceeds in the | arger anount.

3. Whet her Ms. Duma filed tax returns for 2003 and 2004,
as she alleges. W find that she did not file returns and that
she is therefore liable for the failure-to-file addition to tax
under section 6651(a)(1) for both years.

4. Whet her Ms. Duma is liable for the addition to tax for
failure to pay under section 6651(a)(2). W find that she is
Iiable for both years.

5. Whet her Ms. Duma is liable for the addition to tax for
failure to pay estimated tax under section 6654(a) for 2004. W
find that she is.

FI NDI NGS OF FACT

The parties have stipulated sone of the facts, and we
incorporate by this reference the stipulation of facts filed
Oct ober 16, 2009, and the attached exhibits. At the tine
Ms. Duma filed her petition, she resided in Washi ngton, D.C.

Ms. Duma’ s Enpl oynent

Before and during the years in issue (2003 and 2004),
Ms. Duna was enpl oyed by Federal National Mrtgage Associ ation
(FNMA, commonly called “Fannie Mae”). At sonme point in the years
in issue she becane disabl ed and stopped working. She testified

about a particular date in 2003 being her |ast day, but she
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presented no corroborating evidence, and FNVA reported paying
wages to her in 2004.4 W are therefore unable to find precisely
when she stopped wor ki ng.

Conpensation Paid by FNVA

FNMA paid Ms. Duma wages and ot her benefits for her work.
FNMA di rect-deposited her wages into her account at the FNVA
enpl oyees’ credit union.

Pursuant to her enpl oynent arrangenent with FNVA, Ms. Dunma
was entitled to, and eventually received, first short-term
disability (STD) and then long-termdisability (LTD) benefits.
The record does not show the dates that she received such
paynments. M. Duma did not offer plan docunents for either of
t hese benefits, but she testified that FNVA itself paid the STD
benefits and that a third party (UNUM paid the long-term The
record does not include reliable information about the nature or
source of the paynents.

FNVA al so had a program by which it |ent noney to enpl oyees
for honme purchases and then forgave the loans. M. Duma did not
present any docunentation to describe the ternms of this program
She testified that FNMA made such a |l oan to her, that she had not

reported the | oan proceeds as incone, that FNMA had | ater

“Ms. Duma testified that she received short-termdisability
benefits fromher |ast day at FNVA in 2003 through sone tine in
2004 and inplied that the FNVA paynents reported as wages in 2004
may have been disability paynents, but she did not introduce any
further evidence to clarify this question.
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forgiven the | oan pursuant to the program and that she did not
report the forgiven amount as inconme. She initially testified
that the forgiveness occurred in the years in issue, but then
testified that it nmust have been in a |ater year. The record
does not show whether in 2003 or 2004 FNMVA forgave loans it had
made to Ms. Dunma.

FNVA pai d conpensation to Ms. Duma in the amounts of $92, 798
for 2003 and $9,693 for 2004. M. Duma did not prove her FNVA
wage anount to be lower than $92,798 in 2003, and she did not
di spute the $9, 693 anount in 2004. FNMA reported those anmounts
to the IRS, and the I RS used those figures in determning
Ms. Duma’s incone tax liability.

St ock Benefit Paynents From Equi serve

Ms. Duma received an FNVA stock benefit through what was
apparently an enpl oyee stock option plan. She presented no plan
docunents or other witten explanation of this benefit. She
testified that shares awarded through this plan could be taken
either as stock or as cash. At sone point or points during 2003
and 2004, she received a stock benefit and el ected the cash
option. \Wen an enpl oyee el ected the cash option, paynents were
made by Equi serve, Inc., which FNMA had retained to nanage the
benefit.

I n 2004 Equi serve nmade four paynents to Ms. Duma, in the

amounts of $1,619, $7,706, $9,507, and $11, 600, which total ed
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$30,432. Ms. Duma did not prove that her incone in 2004 from
this stock benefit was | ower than $30,432. Equiserve reported
those paynments to the IRS, and the IRS included that total in
i ncome when determning Ms. Duma’s inconme tax liability.

M. Duma’s Filings Wth The I RS

The record does not show whether Ms. Duma filed a return for
2002, the year immedi ately preceding the years in issue, and
there is sonme evidence that she did not do so: The IRS s
substitute for return for each of the years 2003 and 2004
contains an entry that reads: “PRI OR YEAR RETURN. 1996~

On the due dates for the 2003 and 2004 returns at issue in
this case--i.e., on April 15, 2004 and 2005--Ms. Duma |l eft her
home, boarded a bus, and rode to the local IRS office, where she
conpleted and filed a formto receive an automatic four-nonth
extension to file her tax return. The IRS s records show tinely
filings of requests for extensions and thus corroborate
Ms. Duma’s testinony to this effect.

However, Ms. Duna did not prove by a preponderance of the
evidence that she filed her tax return for 2003 or 2004. The
| RS' s records reflect no such filings, and Ms. Duma has no copy
of the returns and no nmailing receipt. W find that she did not

file a tax return for 2003 or 2004.
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When the IRS did not receive returns for Ms. Duma, the IRS
prepared, pursuant to section 6020(b), a substitute for return
(SFR) for each of the years 2003 and 2004, using the information
provided to it by third-party payors. The IRS then issued to
Ms. Duna, on February 20, 2007, two statutory notices of
deficiency--one each for the years 2003 and 2004--det erm ni ng
deficiencies in her inconme tax for both those years and
determning additions to tax for failure to file (under
section 6651(a)(1)), for failure to pay tax (under
section 6651(a)(2)), and for failure to nake estinmated tax
paynments (under section 6654(a)).

Pretrial Proceedi ngs

On May 18, 2007, Ms. Duma tinely filed her petition
comrencing this case. The case was set for trial at the cal endar
commenci ng el even nonths later on April 21, 2008, in Washi ngton,
D.C.; but when Ms. Duna appeared at that calendar call, she
requested a conti nuance so she could have nore tine to assenbl e
additional information. The Court granted a continuance.

On June 3, 2008, Ms. Duma filed a bankruptcy petition in the
U.S. Bankruptcy Court for the District of Colunbia, and shortly
thereafter proceedings in this case were stayed pursuant to
11 U.S.C. section 362(a)(8). On Novenber 7, 2008, the bankruptcy

court granted Ms. Duma a di scharge, and proceedi ngs here resuned
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on January 2, 2009. On May 12, 2009, the Court issued its notice
that this case was set for trial at a cal endar commencing five
months | ater on Cctober 13, 2009--i.e., two years and five nonths
after Ms. Duma first filed her petition--and issued its standing
pretrial order, directing both parties to (anong other things)
exchange exhibits and submt pretrial nenoranda no |ater than
14 days before the cal endar call.

By Cctober 1, 2009, the Court had received respondent’s
pretrial menorandum but none from Ms. Duma. Respondent’s report
stated that Ms. Duma was not cooperating in providing to
respondent the information that she would rely on at trial. On
that day the Court initiated a tel ephone conference with the
parties to discuss the case. The Court told Ms. Duma that she
was overdue for exchangi ng exhibits and should do so i nmedi ately.
She responded that her disability nade it difficult to do so, and
the Court ordered her to be sure to bring her exhibits to the
cal endar call. M. Duma spoke of the unavailability of sone
docunents that she m ght want to present, and the Court suggested
t hat she consider what alternative docunents m ght serve,
mentioning in particular bank statements, credit card statenents,
cal endars, |og books, or day books.

Ms. Duna appeared at the calendar call on October 13, 2009,
apparently carrying with her sone docunents (which she showed to

respondent’s counsel ), and she asked for nore tinme to obtain
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information. At her request, the Court scheduled her trial for
the afternoon of the |ast day of the cal endar--Friday,

Cct ober 16, 2009. Wen Ms. Duma appeared at that tine, however,
she had no docunents with her, neither the docunents she had
brought to the cal endar call nor the additional docunents she had
hoped to obtain. The only docunents offered into evidence at the

trial were:

Exhi bi t No. Year Description

1-J 2003 Notice of deficiency

2-J 2004 Notice of deficiency

3-R 2003 Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters

4-R 2004 Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters

5-R 2004 Proposed individual inconme tax assessnent

(30-day letter) with attached sec. 6020(b)
certification and return

6- R 2003 Proposed individual inconme tax assessnent
(30-day letter) with attached sec. 6020(b)
certification and return

OPI NI ON

| ncone | ssues

A. Burden of Proof

The RS s deficiency determ nations are generally presuned
correct; and Ms. Duma, as the petitioner in this case, has the
burden of establishing that the determ nations in the notices of

deficiency are erroneous. See Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933). Ms. Duma had two and a half years

(between petition and trial) to assenble her evidence. 1In a
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pretrial tel ephone conference the Court rem nded her of her
burden and suggested to her the types of information she m ght
consi der bringing as proof of her contentions. Wen, at the
cal endar call, she requested additional tine to find information,
the Court allowed her the latest trial tine in the week-I|ong
calendar. Despite all that, she produced no docunents what soever
to corroborate any aspect of her testinony on the disputed
issues. She thus failed to carry her burden of proof.

B. M. Duma’s Liability

1. FNVA Conpensati on

The I RS received informati on from FNVA showi ng wages of
$92,798. M. Dumm gave oral testinobny that she received | ess
than that total, but she did not corroborate her recollection
with any statenents from FNMA, any records from her credit union
account into which the anmounts woul d have been deposited, or any
ot her records of any sort. At a calendar call in this Court held
April 21, 2008, Ms. Duma stated: “For 2003, ny annual incone was
over $92,000.” By the tine of the trial in October 2009,
however, Ms. Duma was disputing the figure for 2003 and said it
was not $92,798 but only approxi mately $66,000. At sone point
before trial she showed to respondent’s counsel several pay stubs
and a printout of some sort that showed the smaller figure, but
respondent’s counsel stated that he had not been able to identify

or authenticate the printout, and Ms. Duna did not offer the



-11-
printout or the pay stubs at trial. She testified that she
probably had, sonewhere am d vol um nous records, her enployee
copy of her Form W2, Wage and Tax Statenent, issued by FNVA for
2003, but she did not find it before trial.

Ms. Duna’s testinony indicated two possible reasons that the
correct anmount m ght be larger than she supposed: It is possible
that the disputed inconme figure for 2003 includes STD paynents
that she received but that were not on her printout that she
showed to respondent’s counsel, and it is al so possible that sone
of the incone anounts reported by FNVA for 2003 or 2004 were for
| oan forgiveness. |In any event, she did not prove that her
conpensation was | ess than FNVA reported.

2. St ock Benefit

The I RS received information from Equi serve show ng stock
proceeds of $30,432. M. Dunma disputes the figure and says it
was i nstead approximately $11,000. She presented no
docunent ati on--neither statenents from FNVA or Equi serve, nor
records fromher account at the credit union--to corroborate the
| ower anount.

Ms. Duna specul ates, and it is possible, that sone of the
di fference between Equi serve’s total and her |ower figure is
accounted for by the stock’s being attributed to her on a date
when the val ue of the stock was hi gher, but then being sold (and

cash paid to her) on a |later date when the value had fallen
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Even if her uncorroborated explanati on were correct and account ed
for the entire difference, it appears on the record before us
that the stock itself would have been inconme to her when it was
initially awarded (and in the anount of its then value), and she
nei ther argued for nor established any entitlenment to a deduction
for any loss on the sales. However, it seens nore |likely that
her i npression of having received approximately $11,000 is the
result of her recalling the fourth Equi serve paynent of $11, 600
and forgetting the other three. |In any event, she did not prove
that she received |l ess than $30,432 in stock proceeds from
Equi serve.

1. Addition-to-Tax |ssues

A. Burden of Production

Section 7491(c) provides that the Comm ssioner “shall have
t he burden of production * * * wth respect to the liability of
any individual for any * * * addition to tax”. “The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to inpose the rel evant

* * * gddition to tax”. Swain v. Conm ssioner, 118 T.C. 358, 363

(2002); see also Hi gbee v. Conm ssioner, 116 T.C 438, 446

(2001). If a taxpayer files a petition alleging sone error in
the determnation of an addition to tax, the taxpayer’s challenge

w || succeed unl ess the Comm ssioner produces evidence that the



-13-

addition to tax is appropriate. Swain v. Comm ssioner, supra at

363- 365.

B. M. Duma’s Liability

1. Additions to Tax for Failure To File

Section 6651(a) (1) inmposes an addition to tax “[i]n case of
failure * * * to file any return”. W have found that Ms. Duma
failed to file her returns for 2003 and 2004. She did file
requests for extensions, but her uncorroborated testinony that
she filed returns was not persuasive.

Ms. Duna clains that late in the day on April 15, 2005,
after having nmade her first trip tothe IRSto file the 2004
extension form she finished filling out her tax returns for 2003
and 2004 (but nade no copy of the returns for herself because she
had no spare blank forns). She says that the returns she
prepared showed that she was entitled to small refunds. She says
t hat she stapled together the two returns for 2003 and 2004 and
put theminto a single envelope for mailing. She testified that,
on April 15, 2005, she made a second bus trip to the sane
nei ghbor hood, where the IRS office is near the post office. At
the post office there, last-mnute filers of tax returns wal k and
drive by and mail their returns by dropping themin a bucket that
a postal worker holds out for that purpose. She testified that

she mai |l ed her 2003 and 2004 returns in that fashion.
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Ms. Duma’s testinony is problematic. Her disability (she
seens to say) made it difficult for her to run the errand of
phot ocopying the return or to obtain a second blank return she
could conplete and keep as her copy; and yet she went to the
substantial trouble of making two separate bus trips to the sane
nei ghbor hood on the sane day--the first in order to file the
request for an extension just in case she did not finish the 2004
return on time, and the second in order to file her returns for
both 2003 and 2004. Gven Ms. Duma’s condition, this el aborate
effort is unlikely. And if she did nake a first trip to file her
extension request, with an expectation of filing the returns that
day, then it would seem she coul d have obtai ned the spare bl ank
forns that she now clainms she did not have.

The RS s transcripts of Ms. Duma’s accounts for 2003 and
2004 do not show the filing of any returns. She clains that when
she later made inquiries with the IRS, personnel told her that
her returns had been rejected because they had been stapled and
because she had used “white-out” fluid to make corrections on
them She says that those personnel told her to submt duplicate
originals, but that she did not do so. It is difficult to
account for her refusal to file a duplicate original after that

al | eged conversati on.
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It is not inpossible that Ms. Duma’s account is true, but
she did not prove it by a preponderance of the evidence. W
therefore find that she did not file her returns.

Section 6651(a)(1) provides that the addition will not be
due if the failure to file “is due to reasonabl e cause and not
due to wllful neglect”. (The Conmm ssioner does not have the
obligation to introduce evidence regardi ng reasonabl e cause or

substantial authority. Hi gbee v. Conmm ssioner, supra at 446-

447.) Ms. Duma does not allege any “reasonabl e cause” excuse,
and we find here no circunstances that would constitute
reasonabl e cause.

The anobunt of the failure-to-file addition is 5 percent of
“the amount required to be shown as tax” for each nonth of the
del i nquency, “not exceeding 25 percent in the aggregate”.® Sec.
6651(a)(1). The specific amount of Ms. Duma’s failure-to-file
addition for each year will be calculated after the anount of her
tax liability has been redeterm ned, taking into account the

parties’ concessions, see supra notes 2 and 3, and our findings.

°Section 6651(c)(1) limts the section 6651(a)(1) failure-
to-file addition to tax by subtracting the section 6651(a)(2)
failure-to-pay addition (0.5 percent), which is discussed bel ow
inpart 11.B.2, fromthe section 6651(a)(1) failure-to-file
addition (5.0 percent) for any nonth that additions to tax apply
under both section 6651(a)(1) and (a)(2).
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2. Additions to Tax for Failure To Pay

Section 6651(a)(2) inposes an addition to tax “[i]n case of
failure * * * to pay the anbunt shown as tax on any return”,
including an inconme tax return. This addition does not accrue
unl ess a tax anmount is “shown on” a return, so the Conm ssioner
must introduce evidence that the tax was shown on a Federal
income tax return to satisfy his burden of production under

section 7491(c). Cabirac v. Comm ssioner, 120 T.C 163 (2003).

When a taxpayer has not filed a return, the section 6651(a)(2)
addition to tax may be inposed if the IRS prepared an SFR t hat

neets the requirenents of section 6020(b). Weeler v.

Comm ssi oner, 127 T.C. 200, 208-209 (2006), affd. 521 F.3d 1289

(10th Gr. 2008). In this case the IRS satisfied its burden by
offering the SFR for each year (along with a signed “IRC
Section 6020(b) ASFR Certification”), and Ms. Duma suggests no
defect in the agency’ s procedure.

As with the failure-to-file addition, the statute provides
that the addition for failure to pay will not be due if the
failure “is due to reasonable cause and not due to wllfu
neglect”. Sec. 6651(a)(2). However, M. Duma has not all eged
any “reasonabl e cause” for her failure to pay, and we find none.

The amount of the failure-to-pay addition is one-half of
1 percent of “the ampbunt shown as tax” for each nonth of the

del i nquency, “not exceeding 25 percent in the aggregate”. The
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specific amount of Ms. Duma’s failure-to-pay addition for each
year will be cal cul ated, according to this forrmula, after the
anmount of her tax liability has been redeterm ned, taking into
account the parties’ concessions, see supra notes 2 and 3, and
our findings.

3. Addition to Tax for Failure To Pay Esti mated Tax

Section 6654(a) inposes an addition to tax “in the case of
any underpaynent of estimated tax by an individual”. A taxpayer
has an obligation to pay estimated tax for a particular year if
she has a “required annual paynent” for that year. Sec. 6654(d).
A “required annual paynment” is defined in section 6654(d)(1)(B)
as- -

t he | esser of--

(1) 90 percent of the tax shown on the

return for the taxable year (or, if no returnis
filed, 90 percent of the tax for such year), or
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(1i) 100 percent of the tax shown on the
return of the individual(® for the preceding
t axabl e year.
Clause (ii) shall not apply if * * * the individual did
not file a return for such precedi ng taxable year.
[ Enphasi s added. ]
Thus, respondent’s burden of production under section 7491(c)
requires himto produce, for each year for which the addition is
asserted, evidence that the taxpayer had a required annual
paynment under section 6654(d), and in order to do so he nust
denonstrate the tax shown on the taxpayer’s return for the

precedi ng year, unless he can show that the taxpayer did not file

a return for that preceding year. Wheeler v. Conm Ssioner, supra

at 212. For 2004 the record establishes that Ms. Duna “did not
file a return for such preceding taxable year”--i.e., 2003--so
respondent has shown a “requi red annual paynent” for 2004 equal

to 90 percent of the liability for that year

®Not wi t hst andi ng section 6020(b)(2), which provides that an
SFR prepared and executed by the IRS pursuant to section 6020(b)
“shall be prima facie good and sufficient for all |egal
purposes”, an SFR is not a “return of the individual” (enphasis
added) for purposes of section 6654(d)(1)(B)(ii). Cf. Swanson v.
Comm ssioner, 121 T.C 111, 123-124 (2003) (“An SFR prepared
under section 6020(b) does not constitute a return of the
t axpayer for purposes of 11 U S. C sec. 523(a)(1)(B)” (citing
Bergstromv. United States, 949 F.2d 341, 343 (10th Cr. 1991)));
Spurl ock v. Conm ssioner, 118 T.C 155 (2002) (a “return * * *
made by the taxpayer” under sec. 6211(a)(1)(A) does not include
an SFR executed under sec. 6020(b)); MIllsap v. Conm ssioner,
91 T.C. 926, 937 (1988) (to give “a rational neaning for the word
“individual’ in section 6013(b)”, an SFR prepared under
section 6020(b) is not a “separate return” under
sec. 6013(b)(1)).
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At trial Ms. Duma indicated that she did not know about an
obligation to pay estinmated tax. However, the section 6654(a)
addition to tax is mandatory and nust be inposed unless a
statutory exception applies, and there is no exception provided

for ignorance. See Recklitis v. Comm ssioner, 91 T.C 874, 913

(1988). Reasonabl e cause is not an excuse for underpaynent of
estimated tax. Sec. 1.6654-1(a)(1), Incone Tax Regs. Section
6654(e) (3) (A does provide that a taxpayer nmay avoid this
addition if she can show that “by reason of casualty, disaster
or other unusual circunstances the inposition of such addition to
tax woul d be against equity and good consci ence”, but M. Duma
made no such show ng.

Consequently, the addition to tax for failure to pay
estimated tax is sustained for 2004, in an anount yet to be
det er m ned.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




