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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $2,550 in petitioner’s
Federal inconme tax for 2006.

After concessions by petitioner, the issue for decision is
whet her petitioner is entitled to a deduction of $10,528 for
travel expenses under section 162(a)(2). The resolution of this
i ssue turns on whether petitioner’s position with Meisner
Electric, Inc., in Delray Beach, Florida, was tenporary or
indefinite. W hold that petitioner’s position with Misner
Electric, Inc., was indefinite and, therefore, that he is not
entitled to the deduction in issue.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

Petitioner resided in the State of Kansas when the petition
was fil ed.

On August 11, 2006, petitioner was offered a position with
Mei sner Electric, Inc. (Meisner), in Delray Beach, Florida. The
of fer of enploynent states the position title as project
coordi nator and indicates an annual salary. The position as
proj ect coordi nator was a permanent position with an initial 6-

mont h probationary period and had a start date of August 21,
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2006. Al though the position was pernmanent, petitioner intended
it to be an interimposition while he pursued other enpl oynent
opportunities. Wen petitioner took the position with Misner,
he owned and lived in a townhouse in Lake Mary, Florida (a suburb
of Orlando, Florida), approximately 200 mles from Del ray Beach.

In 2006 petitioner belonged to the local electrical union in
Ol ando, Florida. When petitioner accepted the position with
Mei sner, he was unenpl oyed and was on the union’s “out-of-work
book”. Although the position with Meisner was for work on
commercial properties, petitioner’s preference was to work on
i ndustrial projects because the pay is better. The Ol ando
mar ket supplied nostly conmercial projects as opposed to
i ndustrial projects; and even though he accepted the position
with Meisner, when and if he found a position closer to Lake Mary
or enploynment on an industrial project, petitioner intended to
resign the position.

From August through Decenber 2006 petitioner drove between
Lake Mary and Delray Beach. Petitioner drove to Delray Beach at
t he begi nning of the work week and stayed in a notel during the
week. Petitioner returned to Lake Mary on the weekends so as not
to incur additional notel costs for days he was not working. The
5 days a week petitioner was in Delray Beach he stayed at a
motel. I n md-Decenber 2006 petitioner signed a 1l-year |ease for

an apartnent in Delray Beach.
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I n Septenber 2007 petitioner left his position with Misner
for a position with MJ. Electrical based out of Iron Muntain
M chigan. Petitioner began his enploynment with MJ. Electrical
in Topeka, Kansas, but at the tinme of trial worked for that
conpany in Mrgantown, West Virginia. MJ. Electrical pays for
petitioner’s living expenses while traveling and for trips to
Lake Mary.

On his 2006 Federal income tax return petitioner clainmed an
enpl oyee busi ness travel expense deduction of $16, 321.2
Respondent disallowed the entire deduction. Petitioner conceded
that he overstated the deduction by $5,787; thus, $10,528 of the
deduction remains at issue. The latter anobunt consists of
vehi cl e expenses, |odging, and neals and incidentals incurred as
a result of petitioner’s position with Meisner in Delray Beach.

Di scussi on

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he or she is entitled

to any deduction clainmed. Rule 142(a); Deputy v. du Pont, 308

U S. 488, 493 (1940); New Colonial Ice Co. v. Helvering, 292 U S.

435, 440 (1934).3

2 However, because of a math error on the return the
deducti on shoul d have been $16, 315.

3 W decide the disputed issue without regard to the burden
of proof.
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Cenerally, a taxpayer may not deduct personal, l|iving, or
famly expenses, such as the costs of transportation, neals, and
| odging while traveling away from hone. Sec. 262; sec. 1.262-
1(b)(5), Incone Tax Regs. However, travel expenses may be
deduct ed under section 162(a)(2) if they are: (1) Reasonable and
necessary; (2) incurred while the taxpayer was traveling “away
fromhone”; and (3) incurred in pursuit of a trade or business.

Commi ssioner v. Flowers, 326 U S. 465, 470 (1946). The reference

to “home” in section 162(a)(2) neans the taxpayer’'s “tax hone”.*

Mtchell v. Conm ssioner, 74 T.C 578, 581 (1980); Foote V.

Comm ssioner, 67 T.C. 1, 4 (1976); Kroll v. Conmm ssioner, 49 T.C.

557, 561-562 (1968).

As a general rule, a taxpayer’s tax hone is determ ned by
the location of the taxpayer’s principal place of enploynent,
regardl ess of where the taxpayer’s personal residence is |ocated.

Mtchell v. Conm ssioner, supra at 581; Kroll v. Commi ssioner,

supra at 561-562. Under an exception to the general rule, a
t axpayer’s personal residence may be his tax hone where the
taxpayer is away fromhonme on a tenporary rather than indefinite

basis. Peurifoy v. Conm ssioner, 358 U S. 59, 60 (1958). The

4 The vocational “tax home” concept was first construed by
this Court in Bixler v. Comm ssioner, 5 B.T.A 1181, 1184 (1927),
and has been steadfastly upheld by this Court. See, e.g., Horton
v. Conmm ssioner, 86 T.C. 589 (1986); Leany v. Conm ssioner, 85
T.C. 798 (1985); Foote v. Comm ssioner, 67 T.C. 1 (1976); Krol
v. Conmm ssioner, 49 T.C. 557 (1968).
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flush | anguage of section 162(a) provides that a “taxpayer shal
not be treated as being tenporarily away from honme during any
period of enploynent if such period exceeds 1 year.”
Empl oynent is defined as “tenporary” only if the taxpayer
can foresee its termnation within a reasonably short period of

time or it is for a fixed duration. Boone v. United States, 482

F.2d 417, 419 (5th Gr. 1973). Indefinite enploynent is
enpl oynent where the prospect is that the work will continue for
an indefinite and substantially long period. 1d. (citing

Cockrell v. Comm ssioner, 321 F.2d 504 (8th Gr. 1963), affg. 38

T.C. 470 (1962), and Wight v. Hartsell, 305 F.2d 221 (9th Cr

1962)). Wiether a taxpayer’s job is tenporary or indefinite is

determ ned by the facts and circunstances. Peurifoy v.

Conmi ssi oner, supra at 61.

This Court has held that a taxpayer’s subjective intent as
to the length of tine he may wwsh to remain in an indefinite
position is not controlling but the ultimte question is whether
the taxpayer’s decision not to nove his residence while he works
sonmewhere else is attributable to personal choice rather than to

exi gencies of his trade or business. Tucker v. Conmm ssioner, 55

T.C. 783, 786 (1971); Hendry v. Comm ssioner, T.C Meno. 1981-

740. This Court has further held that when a taxpayer’s
prospects for enploynent in his chosen profession are better away

fromthe area of his previously established residence than in it,
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then we may regard his decision to keep his residence there as
noti vated by personal reasons unrelated to his trade or business.

Sanderson v. Conmm ssioner, T.C Meno. 1998-358 (citing Tucker v.

Conm ssi oner, supra at 787).

Petitioner contends that his position with Meisner in Delray
Beach was tenporary, as he intended to stay in that position only
until he found a job closer to Lake Mary or enploynent on an
industrial project. Respondent argues that petitioner’s position
with Meisner was in fact indefinite. W agree with respondent.

G ven the circunmstances surrounding his enploynment with
Mei sner, we can understand why petitioner m ght consider his
position “tenporary”, as that word is used in common parl ance.
After all, at all relevant tinmes it was his intention to resign
the position with Meisner as soon as possible for business as
wel | as personal reasons.

Nevert hel ess, the position with Meisner was a permanent
position with no foreseeable term nus. Wen petitioner accepted
the position with Meisner, he had a reasonabl e expectation that
the position would, and it in fact did, last nore than 1 year.
Furthernore, petitioner’s job prospects in the Olando area were
at best unpromsing in light of his recent unenpl oynent and the
scarcity of industrial projects. Indeed, the job for which
petitioner resigned his position with Meisner was in Kansas, with

a conpany |located in Mchigan. Petitioner kept his residence in
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Lake Mary for reasons of personal choice despite, rather than

because of, the exigencies of his trade or business.

Consequent |y, because petitioner’s position with Meisner in
Del ray Beach was an indefinite position, Delray Beach was his tax
home for the rel evant period. Because petitioner was not “away
fromhonme” within the neaning of section 162(a)(2) while in
Del ray Beach, he is not entitled to a deduction for vehicle
expenses, |odging, and neals and incidentals incurred as a result
of his position in Delray Beach. Instead, his costs were in the
nature of personal or |iving expenses. W thus sustain

respondent’s determ nation on this issue.

Concl usi on

We have considered all of the other argunents nade by
petitioner and, to the extent that we have not specifically
addressed them we conclude that they do not support a hol di ng

contrary to that reached herein.
To reflect our disposition of the disputed issue, as well as

petitioner’s concessions,

Deci sion will be entered

for respondent.




