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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of sections 6330(d) and 7463 of the Internal
Revenue Code in effect at the tinme that the petition was fil ed.
Unl ess ot herw se indicated, subsequent section references are to
the Internal Revenue Code in effect at all relevant tines, and

all Rule references are to the Tax Court Rules of Practice and
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Procedure. The decision to be entered is not reviewabl e by any
ot her court, and this opinion should not be cited as authority.

The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330. Pursuant to section 6330(d), petitioners seek
review of respondent's determnation to proceed with collection
of their tax liability of $40,094.22 for 1995. At trial,
petitioners also challenged the anount of interest that has
accrued on their tax liability. The issues for decision are
whet her: (1) The Appeals officer abused her discretion in
rejecting petitioners' Ofer in Conpromse (OC) and sustaining a
proposed levy to collect petitioners' unpaid incone tax
ltability; and (2) the Appeals officer should have abated
interest assessed with respect to petitioners' liability for the
1995 tax year.

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. Petitioners
resided in Riverside, California, at the tinme the petition was
filed.

Backgr ound

A. Exam nation of Petitioners' Individual |ncone Tax Return for
1995

On April 15, 1996, petitioners filed a joint Form 1040, U. S
I ndi vi dual I ncone Tax Return, for 1995. On Septenber 23, 1997,

respondent notified petitioners that their 1995 return had been
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selected for exam nation. On Novenber 5, 1997, respondent mail ed
to petitioners a letter containing a report of proposed
adjustnents. In that report, respondent determ ned that
petitioners were liable for the 10-percent additional tax for
maki ng a premature withdrawal fromtheir retirement plan. On
Decenber 2, 1997, petitioners sent respondent a letter detailing
petitioner WIlliamC. Eberhardt, Jr.'s (M. Eberhardt) disability
and relying on that condition as authorization to w thdraw
retirenment funds w thout penalty.

On Decenber 9, 1997, respondent notified petitioners that
addi tional issues had been identified for audit with regard to
petitioners' 1995 tax year. The letter contained a Form 4564,
| nformati on Docunent Request (IDR), which solicited docunentation
pertaining to petitioners' mnedical expenses, casualty or theft
| oss, and inconme and expense itens on petitioners' Schedule C,
Profit or Loss From Business, as well as additional information
pertaining to M. Eberhardt's disability.

On January 22, 1998, petitioners sent respondent a letter
cont ai ni ng addi tional docunentation regarding the issue of M.
Eberhardt's disability. Also enclosed was a copy of a letter
dated May 6, 1996, in which petitioners were notified that the
exam nation of their 1993 return showed that no change was

necessary in the tax reported in that return. Petitioners did
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not submt any docunents pertaining to M. Eberhardt's nedical
expenses or any of the other docunents requested in the IDR

On March 10, 1998, respondent sent petitioners a second |IDR
regardi ng petitioners' nedical expenses, casualty or theft | oss,
and Schedul e C incone and expenses. On May 2, 1998, petitioners
submtted to respondent docunentation pertaining to their clained
casualty or theft loss, which was related to petitioners' pension
plan. They did not submt any nedical expense or Schedule C
docunent ati on.

On May 24, 1998, petitioners sent respondent a copy of their
1993 Federal income tax return and a copy of a letter respondent
sent to petitioners resolving an audit of their 1993 tax year.
After review ng petitioners' 1993 return, respondent's exam ner
narrowed the scope of the audit of petitioners' 1995 return to
their medical expenses and the pension-related casualty or theft
| oss.

On May 27, 1998, respondent nailed to petitioners a report
proposi ng adjustnents to petitioners' nedical expense deductions
and the pension-related casualty or theft |loss. Petitioners had
invested in a self-directed IRAwWith First Pension Corporation
(First Pension). In April 1994, First Pension filed for
bankruptcy, and the accounts of their investnent trustee, Summt
Trust Conpany, were frozen. At the time of the bankruptcy

filing, petitioners' account contained a 5-acre parcel of |and
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that petitioners allege decreased in value while their account
was frozen

On August 10, 1998, petitioners submtted to respondent
addi ti onal docunents they had prepared pertaining to the casualty
or theft loss issue. Respondent reviewed the docunentation and
on Cctober 26, 1998, notified petitioners that respondent's
determ nati on had not changed. Respondent al so provided
petitioners with copies of cases supporting respondent's deci sion
to disallow petitioners' casualty or theft |oss.

On Novenber 25, 1998, respondent sent petitioners an updated
report proposing adjustnents to petitioners' nedical expense and
casualty or theft |oss deductions as well as an additional case
supporting respondent's decision regarding the casualty or theft
| oss issue. Respondent al so sent petitioners a separate letter
soliciting an extension of the period of limtations wthin which
to audit petitioners' 1995 return. On Decenber 14, 1998,
petitioners signed a Form 872, Consent to Extend Tine to Assess
Tax, extending to June 30, 2000, the period wi thin which
respondent coul d assess the tax due for petitioners' 1995 tax
year.

Respondent sent petitioners a revised audit report dated
January 6, 1999, disallow ng petitioners' nedical expenses for
| ack of substantiation and al so disallow ng their casualty or

theft loss. On January 11, 1999, respondent closed out the audit
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of petitioners' 1995 return as unagreed and forwarded the case to
the Appeals Ofice.

B. Revi ew of Petitioners' Return by the Appeals Ofice

Petitioners' case file was received in Appeals on or about
January 27, 1999, and Appeals Oficer Marilyn Radford (M.

Radf ord) was assigned to handle the case. Petitioners agreed to
hold their initial nmeeting with Ms. Radford on March 19, 1999.

On March 18, 1999, petitioners sent her information setting forth
their position on the audit. M. Radford asked for a

post ponenment of the initial neeting so she could reviewthe

i nformati on.

Ms. Radford held tel ephone conferences with petitioners on
March 24, 1999, and March 26, 1999. Petitioners conpl ai ned that
the IRS handl ed their audit unprofessionally and caused
unnecessary delays. Petitioners also blanmed the IRS for allow ng
a qualified plan to "defraud" its investors and for the resulting
loss in the value of their IRA. Petitioners did not discuss the
medi cal expense issue at all.

Ms. Radford prepared an Appeals Case Menorandum on April 22,
1999, in which she recommended disallow ng petitioners' mnedical
expenses for |lack of substantiation. Petitioners provided only a
typed list of expenses incurred, not actual receipts or
statenents as requested in the IDRs. M. Radford al so

recomended di sallowing petitioners' clainmed casualty or theft
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| oss because petitioners still owned the property. On My 7,
1999, respondent issued a notice of deficiency disallowng the
deductions and determ ning a deficiency of $30, 771

C. Petitioners' Tax Court Case

On August 9, 1999, petitioners filed a petition with this
Court seeking a redeterm nation of the 1995 tax deficiency
determ ned by respondent. Prior to trial, respondent conceded
the issue pertaining to petitioners' nedical expenses on Schedul e
A At trial, the Court entered a decision for respondent
sust ai ning the disall owance of the casualty or theft | oss.

Eberhardt v. Conm ssioner, T.C Summary Opi nion 2000-163.

Petitioners filed a Mdtion for Reconsideration which was deni ed.
Subsequent |y, respondent assessed the tax deficiency and
i nterest.

D. Respondent's Collection Efforts

On April 15, 2001, respondent w thheld petitioners' 2000
Federal incone tax refund of $754.22 and applied it to their
outstanding 1995 tax liability. Between April 23, 2001, and July
2, 2001, respondent mailed to petitioners three separate notices
of bal ance due with respect to the unpaid liability. On Decenber
3, 2001, respondent withheld petitioners' mdyear 2000 refund of
$600 and applied it to petitioners' outstanding 1995 tax

liability.
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On February 7, 2002, respondent issued a Final Notice,
Notice of Intent to Levy and Notice of Your Right to a Hearing
(Notice of Intent to Levy), with respect to petitioners' taxable
year 1995. On February 27, 2002, in response to the Notice of
Intent to Levy, respondent received petitioners' Form 12153,
Request for a Collection Due Process Hearing (hearing).

E. Petitioners' Section 6330 Hearing

Appeals Oficer Wendy dinger (Ms. dinger) was assigned to
handl e petitioners' hearing. Petitioners net with her for their
heari ng on Novenber 21, 2002.

During the hearing, petitioners disputed their underlying
tax liability. M. dinger advised themthat they had al ready
had an opportunity to challenge the liability when they had a
trial before the Tax Court and could not do so again in the
hearing. M. dinger explained that petitioners could discuss
the collection alternatives available to petitioners to satisfy
their tax liability.

At the hearing, petitioners submtted an O C offering $1, 000
to satisfy their outstanding 1995 tax liability which total ed
over $49, 000, including accumulated interest. The $1, 000 would
be paid within 90 days of witten acceptance of their O C
Petitioners requested that their O C be accepted in the interests

of effective tax admnistration, or doubt as to collectibility.
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In support of their grounds for effective tax
adm nistration, petitioners revisited the facts and circunstances
of their prior Tax Court proceeding. Petitioners clained that
they cannot pay the tax in full because they have a substanti al
anount of short-term debt, the expenses of deferred naintenance
on their hone, and the need to fund their retirenent savings over
a limted nunber of years.

As to doubt as to collectibility, petitioners pointed to the
Form 433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed Individuals, they submtted to Ms. Cinger. On
their Form 433-A, petitioners indicated that they owned their
home | ocated in Riverside, California, which they val ued at
$350, 000 with nortgages of $331,290. Petitioners also have
retirenment accounts valued at $24, 815. 65 and bank accounts val ued
at $606.75. Petitioners indicated that their nonthly incone is
$10,834 and their nmonthly expenses are $12,571. NMonthly expenses
of $4,473 are attributable to petitioners' debts.

Ms. dinger's analysis of petitioners' nonthly incone over

al | owabl e expenses reveal ed the fol |l ow ng:
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Al | owabl e
| ncone Expense Type Expense Anpunt
$10, 834 Nat i onal st andard? $1, 235
Housing & utilities 1,223
Transportation 1, 070
Heal th care 382
Taxes 1,546
Tot al 5, 456

Ms. Cdinger concluded that petitioners had the ability to pay
$5, 378 per nmonth—the net difference between petitioners' nonthly
i ncone and nonthly all owabl e expenses--toward their outstandi ng
1995 tax liability. Petitioners declined Ms. Clinger's offer of
an install nent agreenment. Petitioners also requested an
abatenent of interest on the deficiency because they feel the
audit of their 1995 tax year was prol onged due to m stakes of the
| RS enpl oyees who perforned the audit.

Upon consi deration of petitioners' submtted docunentation,
Ms. dinger prepared a Form 1271-c, Rejection or Wt hdrawal
Menmor andum recomrendi ng that petitioners' OC be rejected. M.
Clinger concluded that, given petitioners' available asset equity
and nont hly di sposable incone, petitioners have the ability to
pay the liability in full via an installnent agreenment. She also
noted that petitioners did not denonstrate any speci al

ci rcunst ances or grounds for an exception for effective tax

INati onal standard expenses are for clothing and cl ot hing
servi ces, food, housekeeping supplies, personal care products and
services. See Schulman v. Comm ssioner, T.C Meno. 2002-129 n. 6.
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admnistration. On Decenber 12, 2002, Ms. Cinger notified
petitioners that respondent was rejecting their O C

On January 9, 2003, Ms. dinger sent petitioners a Notice of
Det erm nati on Concerning Collection Action Under Section 6330
sust ai ni ng respondent's proposed | evy as the appropriate neans of
collecting petitioners' unpaid liability for the 1995 tax year.
She al so sent petitioners another copy of the letter rejecting
their OC Additionally, Ms. Cinger sent petitioners a Notice
of Full Disall owance--Final Determ nation denying petitioners
request for an abatenent of interest on their 1995 deficiency
assessnent .

Di scussi on

Section 6330(c) prescribes the matters that a person may
raise at an Appeals Ofice hearing. Section 6330(c)(2)(A
provi des that a person may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner's
i ntended coll ection action, and possible alternative neans of

collection. See Sego v. Comm ssioner, 114 T.C. 604, 609 (2000);

Goza v. Comm ssioner, 114 T.C. 176, 180 (2000). In addition,

section 6330(c)(2)(B) establishes the circunstances under which a
person may chal l enge the existence or amount of his or her

underlying tax liability. Section 6330(c)(2)(B) provides:
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(2) Issues at Hearing.--

* * * * * * *

(B) Underlying Liability.--The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for
such tax liability or did not otherw se have an
opportunity to dispute such tax liability.

A taxpayer, however, is precluded fromrelitigating issues
rai sed and considered in any previous Appeals hearing or any
other admnistrative or judicial proceeding in which the taxpayer
meani ngful ly participated. Sec. 6330(c)(4); Katz v.
Conmi ssi oner, 115 T.C. 329, 339 (2000).

Petitioners not only received a notice of deficiency for tax
year 1995, they also litigated the matter before this Court.
Therefore, they are precluded from chall engi ng the exi stence or
anount of their 1995 tax liability in a subsequent section 6330
hearing. Sec. 6330(c)(2)(B)

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the admnistrative determ nation of the Appeals Ofice for

abuse of discretion. Seqgo v. Conm ssioner, supra at 610; Goza V.

Conm ssi oner, supra at 181-183. The Court reviews only whether

the Appeals officer's refusal to accept petitioners' O C was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999).
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A. Petitioners' Ofer in Conpronise

Section 7122(a) authorizes a conprom se of a taxpayer's
Federal tax liability. An OC may be accepted where there is
doubt as to liability or collectibility, or where it would
pronote effective tax admnistration. Sec. 301.7122-1(b),
Proced. & Adm n. Regs.

Doubt as to liability does not exist where the liability
has been established by a final court decision or judgnment
concerning the exi stence or anmount of the liability. Sec.
301.7122-1(b) (1), Proced. & Adm n. Regs. Doubt as to
collectibility exists in any case where the taxpayer's assets and
inconme are less than the full amount of the liability. Sec.

301. 7122-1(b)(2), Proced. & Adm n. Regs.

After review ng petitioners' financial situation, M.
Clinger determned that their financial situation enabled themto
pay the entire tax liability within a reasonable tine.
Petitioners' financial information indicated that both
petitioners had gainful enploynent and that their nonthly incone
exceeded their necessary |iving expenses, thereby allow ng the
full paynment of their liability.

If there is no doubt as to liability or collectibility, a
conprom se may be entered into to pronote effective tax
adm ni stration when collection of the full liability will create

econom ¢ hardship within the nmeani ng of section 301.6343-1,
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Proced. & Adm n. Regs. Sec. 301.7122-1(b)(3)(i), Proced. &
Adm n. Regs. Econom c hardship is defined as the inability of
the taxpayer to pay his or her reasonable living expenses. Sec.
301.6343-1(b)(4), Proced. & Adm n. Regs.

Factors supporting a determnation that collection woul d
cause econom c¢ hardship wthin the neaning of section 301.7122-
1(b)(3)(i), Proced. & Adm n. Regs., include, but are not limted
t o:

(A) Taxpayer is incapable of earning a |living because
of along termillness, nmedical condition, or disability,
and it is reasonably foreseeable that taxpayer's financi al
resources will be exhausted providing care and support
during the course of the condition;

(B) Al though taxpayer has certain nonthly income, that
incone i s exhausted each nonth in providing for the care of
dependents wth no other neans of support; and

(© Although taxpayer has certain assets, the taxpayer
is unable to borrow against the equity in those assets and
i quidation of those assets to pay outstanding tax
l[tabilities * * *,

Sec. 301.7122-1(c)(3)(i)(A), (B) and (C, Proced. & Adm n. Regs.

Petitioners claimthey cannot pay the tax in full because
t hey have a substantial amount of short-term debt, the expenses
of deferred mai ntenance on their honme, and the need to fund their
retirement savings over a limted nunber of years. These
circunstances fall short of qualifying as econom c hardship

wi thin the neaning of section 301.6343-1(b)(4), Proced. & Adm n.

Regs.
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When there are no grounds for conpronm se under the
provi sions pertaining to doubt as to liability, doubt as to
collectibility, or effective tax admnistration due to econom c
hardship, the RS may conprom se a liability to pronote effective
tax adm nistration where conpelling public policy or equity
considerations identified by the taxpayer provide a sufficient
basis for conpromsing the liability. Sec. 301.7122-1(b)(3)(ii),
Proced. & Adm n. Regs. Conpromse will be justified only where,
due to exceptional circunstances, collection of the ful
[Tability woul d underm ne public confidence that the |aws are
being admnistered in a fair and equitable manner. A taxpayer
proposi ng such a conprom se wll be expected to denonstrate
circunstances that justify conprom se even though a simlarly
situated taxpayer may have paid his liability in full. Id.

Petitioners have failed to denonstrate that there are any
ci rcunst ances showi ng that collection of their full liability
woul d underm ne public confidence that the tax |aws are being
adm nistered fairly and equitably. Petitioners have not shown
evidence sufficient to warrant consideration of an O C based on
effective tax adm ni stration grounds.

Having reviewed the entire record, including the financial
information presented to Ms. Clinger, the Court cannot find that
the determnation rejecting petitioners' OC was an abuse of

di scretion. See Van VI aenderen v. Conm ssioner, T.C. Meno.
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2003-346; Crisan v. Conm ssioner, T.C. Mnob. 2003-318; WIllis v.

Comm ssioner, T.C Meno. 2003-302. Accordingly, collection by

| evy of petitioners' unpaid 1995 tax liability reflected in the
Noti ce of Determ nation nmay proceed.

B. Abatenent of |nterest

If, as part of a section 6330 hearing, a taxpayer nekes a
request for abatenent of interest, the Court has jurisdiction
over the request for abatenent of interest that is the subject of

the Comm ssioner's collection activities. Katz v. Conm ssi oner,

115 T.C. at 340-341.

This Court may order an abatenent of interest only if there
is an abuse of discretion by the Comm ssioner in failing to abate
interest. See sec. 6404(i) (fornmerly sec. 6404(g)). |In order to
denonstrate an abuse of discretion, a taxpayer nust prove that
t he Comm ssioner exercised his discretion arbitrarily,
capriciously, or without sound basis in fact or law. See Rule

142(a); Lee v. Conm ssioner, 113 T.C 145, 149 (1999); Wodral v.

Conmi ssioner, 112 T.C. at 23.
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Under preanendnent section 6404(e),? the Commi ssioner "may
abate the assessnent of interest on any paynent of tax to the
extent that any error or delay in paynent is attributable to an
of ficer or enployee of the IRS being erroneous or dilatory in

performng a mnisterial act." Lee v. Comm Ssioner, supra at

148. A mnisterial act does not include a "decision concerning
the proper application of federal tax |l aw (or other federal or
state law)". Sec. 301.6404-2(b)(2), Proced. & Adm n. Regs.

An error or delay by the Conm ssioner can be taken into
account only if: (1) It occurs after the Comm ssioner has
contacted the taxpayer in witing with respect to the deficiency,
and (2) no significant aspect of the error or delay is

attributable to the taxpayer. See sec. 6404(e)(1); Krugman v.

Commi ssioner, 112 T.C. 230, 239 (1999); Hawksley v. Conm ssioner,

T.C. Meno. 2000-354. Section 6404(e)(1l) "does not therefore
permt the abatenent of interest for the period of tine between
the date the taxpayer files a return and the date the IRS

commences an audit, regardless of the length of that tine

2Sec. 6404(e) was anended under sec. 301 of the Taxpayer
Bill of Rights 2, Pub. L. 104-168, 110 Stat. 1457 (1996), to
permt the Secretary to abate interest wwth respect to an
"unreasonabl e" error or delay resulting from "managerial" and
mnisterial acts. This anendnent, however, applies to interest
accruing with respect to deficiencies or paynents of tax for
years beginning after July 30, 1996; therefore, the anmendnent is
i napplicable to the case at bar. See Wodral v. Conm ssioner,
112 T.C. 19, 25 n.8 (1999).
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period." H Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1,
844; S. Rept. 99-313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208.

Petitioners request abatenent partly because respondent did
not notify themthat their return had been selected for
exam nation until Septenber 23, 1997. They argue that such a
l ength of time constitutes a mnisterial error by respondent and
warrants an abatenent of interest.

For purposes of section 6404(e), an error or delay cannot be
considered for the period before Septenber 23, 1997, because that
is the date on which respondent first contacted petitioners in
witing regarding the deficiency for 1995. See sec. 6404(e);

Krugman v. Conmi ssioner, supra at 239; Nerad v. Conm ssioner,

T.C. Meno. 1999- 376.

Petitioners also assert that the audit was unreasonably
| engt hy because several different I RS enployees participated in
the audit. There is no evidence in the record that any of the
enpl oyees assigned to petitioners' audit m shandl ed any portion
of the audit. There were no significant delays by respondent
replying to contacts or correspondence frompetitioners. The
greatest delays cane in petitioners' responses to respondent's
docunent requests.

Respondent' s deci sions on how to proceed during the audit
necessarily required the exercise of judgnent and thus cannot be

mnisterial acts. Additionally, the nere passage of tine does
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not establish error or delay by the Conm ssioner in performng a

m ni sterial act. Lee v. Comm ssioner, supra at 150. The Court,

therefore, concludes that the passage of 19 nonths during the
audit of petitioners' 1995 tax year is not attributable to error
or delay in performng a mnisterial act.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




