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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal

Revenue Code in

effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal

Revenue Code in effect for 2000. The decision to be entered is

not reviewable by any other court, and this opinion should not be

cited as authority.
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Respondent determ ned a $36, 859 deficiency in petitioners’
2000 Federal incone tax.

The issue for decision is whether a distribution
constructively received in 2000 by Andrew J. Eberly (petitioner)
fromhis father’s estate is includable in petitioners’ incone for
that year as incone in respect of a decedent within the neaning
of section 691(a).

Backgr ound

Sone of the facts have been stipulated and are so found. At
the time the petition was filed, petitioners resided in Col bert,
Washi ngt on.

Petitioner’s father, Wlliam$S. Eberly (decedent), was born
on Novenber 9, 1925, and died on February 28, 2000. He was
survived by three sons, one of whomis petitioner. At the tine
of his death, decedent was a participant in the Centra
Washi ngton University (CW) Retirenment Plan (the CAJ retirenent
plan), a qualified plan within the meani ng of section 403(b)(1).
The CWJ retirenent plan provides, in relevant part, that the
m ni mum di stributions fromthe plan nust begin no later than
April 1 of the calendar year follow ng the cal endar year in which
the participant attains the age 70-1/2, or, if later, April 1
follow ng the cal endar year in which the participant retires from

CWU. Decedent retired from CAJ on Decenber 16, 1999. G ven his
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age at the tinme, the m ninmumdistributions under the CANJ
retirement plan would have begun no later than April 1, 2000.
Teachers | nsurance and Annuity Associ ation and Col | ege
Retirement and Equities Fund (TI AA-CREF) are the fund sponsors of
the CWJ retirenent plan. TIAA-CREF provides, in general, various
annuity plan options for participants in the CAW retirenent plan.
The TI AA-CREF annuity provisions state that a participant
“may during his lifetinme, wthout the consent and to the
excl usion of any other person, receive, exercise, and enjoy every
benefit, option, right and privilege conferred” by the Tl AA-CREF
annuity plan. After a participant’s term nation of enploynent,
the TI AA-CREF annuity provides the participant wwth the option to
receive a | unp-sum benefit fromthe participant’s accumul at ed
annuity funds. A request for a lunp-sumdistribution nust be
made before the start of any annuity paynents. Such a request
“cannot be revoked after the effective date” of the | unp-sum
di stribution request. The value of the accunul ated annuity funds
for a lunp-sumdistribution is determ ned as of the end of the
busi ness day on which Tl AA-CREF receives the participant’s
request for a lunp-sumdistribution.
Under the TIAA-CREF annuity’ s death benefits provision, if
the participant dies prior to the annuity starting date then
Tl AA- CREF pays the participant’s accunmul ated annuity funds to the

participant’s naned beneficiaries. The participant nay designhate
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or change the death benefits beneficiaries by giving witten
notice to TIAA-CREF s home office in New York City.

Wth respect to the procedures for el ections and requests,
the TI AA-CREF annuity provides, in part, as foll ows:

An el ection or change may be made, in accordance

with the ternms of your certificate, by witten notice

satisfactory to [TIAA-CREF]. No such notice wll take

effect unless it is received by [TIAA-CREF] at its hone
office in New York, NY. Any notice of change in

Beneficiary or other person nanmed to receive paynents

will take effect as of the date it was signed, whether

or not the signer is living at the time we received it.

Any other notice will take effect as of the date it is

received. * * *

On February 21, 2000, prior to the annuity start date,
decedent executed a Request for a Retirement Annuity Wt hdrawal
(wi thdrawal request). The w thdrawal request directed Tl AA-CREF
to withdraw $600, 000 from decedent’s accunul ated annuity fund
bal ance and to deposit these funds into decedent’s designated
savi ngs account. The w thdrawal request was signed and dated by
decedent and nmailed to TI AA-CREF s hone office in New York Gty
by priority mail. The wi thdrawal request was received at TIAA-
CREF' s hone office on February 28, 2000, and, as provided by the
Tl AA- CREF annuity, nmade effective as of that date.

On February 21, 2000, petitioner also executed a Designation
of Beneficiary, which was mailed to Tl AA-CREF s hone office
by priority mail. The Designation of Beneficiary named

decedent’s three sons as beneficiaries, each entitled to a death

benefit equal to 25 percent of the annuity fund bal ance, with
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the remai ning 25 percent to be equally divided anong three
specifically identified charitable organi zations. The
Desi gnati on of Beneficiary was received by Tl AA-CREF on
February 29, 2000.

On February 28, 2000, TIAA-CREF was orally notified by CW
of decedent’s death.! Pursuant to the withdrawal request, on
March 3, 2000, TIAA-CREF electronically transferred $480, 308 to
decedent’ s bank account. This anount included interest for the
3 days fromthe date the wthdrawal request was received until
March 3, |less $120,000 of Federal income tax withhol dings. For
t he year 2000, TIAA-CREF issued to decedent a Form 1099- R,

Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., that reported the
gross anount and taxabl e anount of the distribution to decedent,
as well as the Federal tax withheld by TI AA-CREF on the

di stribution.

Decedent’s last will and testament provided that the
residuary of decedent’s estate was to be divided equal ly anong
decedent’s three children. The anmount distributed by TIAA- CREF
to decedent on March 3, 2000, was divided anong decedent’s three
children by the personal representative of decedent’s estate. On

April 25, 2000, the personal representative issued three separate

1 As of that date, the bal ance of decedent’s TI AA- CREF
accunul ated annuity fund was $953,996. This bal ance does not
take into account decedent’s $600, 000 w t hdrawal request.
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checks each in the anmount of $150,000 to Farner’s New World Life
| nsurance Conpany. Each $150, 000 check was issued for an

i ndi vidual retirement account (IRA) in the name of each of
decedent’ s three children.

On decedent’s 2000 Form 1040, U.S. Individual |Incone Tax
Return, the personal representative reported the | unp-sum
distribution from decedent’s Tl AA- CREF accunmul ated annuity fund
as reported on the Form 1099-R  However, the personal
representative erroneously reported the taxable anount of the
di stribution to be $149,949.°2

On decedent’s Form 706, United States Estate (and
Cener ati on- Ski ppi ng Transfer) Tax Return, the personal
representative included the remaini ng bal ance of decedent’s TI AA-
CREF accunul ated annuity funds in decedent’s gross estate.® On
Form 1041, U.S. Incone Tax Return for Estates and Trusts,

decedent’ s estate did not report any anount with respect to

2 This anmount reflects the taxable amount of the
di stribution reported on the Form 1099-R, Distributions From
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., |less the $450, 000 received by
decedent’s three children. The personal representative
erroneously determ ned that the $450, 000 recei ved by decedent’s
three children for the three IRAs was a tax-free “roll-over”
under sec. 403(b)(8).

3 After decedent’s death, TIAA-CREF conputed the 25 percent
death benefits distribution to the charitable beneficiaries based
upon the balance in the annuity fund after the $600, 000
distribution to decedent.
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decedent’ s distribution fromthe TIAA-CREF accunul ated annuity
f unds.

Petitioners did not include the $150, 000 distribution
petitioner constructively received fromhis father’s estate on
their tinely filed, joint 2000 Federal incone tax return.

In the notice of deficiency, respondent determ ned that the
$150, 000 constructively received by petitioner is includable in
petitioners’ income as incone in respect of a decedent under
section 691. QOher adjustnents made in the notice of deficiency
are conputational and not in dispute.

Di scussi on

At the outset we note that petitioners now acknow edge the
errors made on decedent’s final Federal income tax return and
estate tax return. They distance thenselves fromthose errors
and also retreat fromtheir position taken earlier that, if
ot herwi se includable in their incone, the $150,000 distribution
was subject to exclusion on account of the “roll over”.
Respondent does not suggest that any of these errors in any way
estop petitioners fromtheir present position that the $150, 000
di stribution, constructive or otherw se, was an excl udabl e
i nheritance, see sec. 102(a), and not inconme in respect of a
decedent within the meaning of section 691(a). Furthernore,
nothing in the record suggests that there has been any

devi ousness or m schief surrounding the dates reflected on the
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operative C\WJ retirenment plan docunents. Consequently, we turn
our attention to the controlling Federal and State | aw t hat
informs the manner in which we resolve the issue here in dispute.

Section 61(a) provides that gross incone includes all incone
from what ever source derived, including incone fromannuities and
“incone in respect of a decedent”. Sec. 61(a)(9), (14).

Section 403(b) (1) generally provides that if an annuity
contract is purchased for an enpl oyee by certain tax-exenpt
enpl oyers, or for an enpl oyee who perforns services for an
educati onal organi zati on by an enpl oyer as described in section
403(b), and if certain other requirenments are net, then anounts
contributed by such enployer for such annuity contracts shall be
excluded fromthe gross incone of the enployee for the taxable
year. Amounts distributed fromenpl oyee annuity contracts under
section 403(b) are taxable to the distributee in the year in
whi ch di stributed under section 72. Sec. 403(b)(1).

Section 72(e) provides, in general, that if a distribution
is received prior to the annuity starting date, in a form other
than an annuity, such distribution shall be included in gross
i ncone. Under the general rule, anounts received before the
annuity starting date are included in inconme to the extent such
anounts are allocable to income on the contract, and not i ncluded
in incone to the extent such anmounts are allocable to the

investnment in the contract. Sec. 72(e)(2)(B)
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Section 691 concerns the taxation of inconme in respect of a
decedent (IRD). Section 691(a) provides in part:

(1) General rule.--The anmobunt of all itens of

gross incone in respect of a decedent which are not

properly includible in respect of the taxable period

in which falls the date of his death or a prior period

* * * shall be included in the gross incone, for the

t axabl e year when received, of:

(A) the estate of the decedent, if the right
to receive the anmount is acquired by the
decedent’ s estate fromthe decedent;

(B) the person who, by reason of the death of
t he decedent, acquires the right to receive the
anmount, if the right to receive the anmount is not
acquired by the decedent’s estate fromthe decedent;
or

(C the person who acquires fromthe decedent
the right to receive the anount by bequest,
devi se, or inheritance, if the anobunt is received
after a distribution by the decedent’s estate of
such right.

Section 1.691(a)-1(b), Inconme Tax Regs., provides that
“Income in respect of a decedent” refers to those anounts to
whi ch a decedent was entitled as gross inconme but that were not
properly includable in conputing taxable inconme for the taxable
year ending with the date of death or for a previous taxable year
under the nethod of accounting enployed by the decedent. The
character of an itemof IRD to the successor is the sane
character as the itemwuld have had in the decedent’s hands
“if the decedent had lived and received such anobunt.” Sec.

691(a) (3).
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The CWJ retirement plan, which includes the TIAA- CREF
annuity, qualifies as a tax-deferred plan under section
403(b)(1). Accordingly, distributions under the CAJ retirenent
pl an are taxabl e under section 72.

Respondent contends that the amount received by petitioner
was a death benefits distribution fromthe TIAA-CREF annuity and
| RD under section 691(a). According to respondent, the $150, 000
distribution to petitioner is taxable under section 72 as if
decedent had received such amount. Petitioners and respondent,
of course, disagree on this point, but seemto agree that State
| aw controls the outcone. Respondent argues that TI AA- CREF
i nproperly and m stakenly gave effect to the w thdrawal request
because decedent had died before the request was received.
Respondent’ s argunent is based upon the prem se that the death of
petitioner’s father in sone manner or another voided the
wi t hdrawal request. The manner in which the rel evant events
unf ol ded, however, denonstrates that respondent’s viewis
sonewhat uni que. TIAA-CREF, the personal representative of
decedent’ s estate, and the three charities naned in the change of

beneficiary apparently do not share respondent’s view.*

4 W note that the three charities that were designated
beneficiaries under decedent’s TIAA-CREF annuity woul d have been
entitled to share a significantly |arger death benefit
di stribution under respondent’s position.



- 11 -

Furthernore, we find no support for respondent’s position
under Washington State law. The Suprene Court of Washi ngton has
held that “a pension granted to a public enployee * * * is

contractual in nature.” Jacoby v. Gays Harbor Chair &

Manuf acturing Co., 468 P.2d 666, 669 (Wash. 1970); see al so

Caughey v. Enploynent Sec. Dept., 503 P.2d 460 (Wash. 1972);

Bakenhus v. Seattle, 296 P.2d 536 (Wash. 1956). |n Boeing

Airplane Co. v. Firenen's Fund Indem Co., 268 P.2d 654, 658

(Wash. 1954), the court stated that “Were the terns of a
contract taken as a whole are plain and unanbi guous, the neani ng
of the contract is to be deduced fromits |anguage al one, and

it 1s unnecessary for a court to resort to any aids to
construction.” Furthernore, “Were contractual |anguage is
unanbi guous courts will not read anbiguity into the contract.”

Jacoby v. Grays Harbor Chair & Manufacturing Co., supra at 670.

The CW\WJ retirement plan and Tl AA-CREF annuity are contracts.
The TI AA-CREF annuity provides that decedent could “during his
lifetime * * * receive, exercise, and enjoy every benefit,
option, right and privilege conferred” by the TI AA-CREF annuity.
One such right conferred by the TI AA-CREF annuity is the
participant’s right to elect to receive a lunp-sumdistribution
fromhis accumul ated annuity funds prior to the annuity start
date. Wth respect to exercising the right to a | unp-sum

distribution, the TIAA-CREF annuity specifically provides that
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any such election nust be made in witing and received by TIAA-
CREF at its honme office. These terns are plain and unanbi guous.

Prior to his death and the annuity start date, decedent
el ected to receive a lunp-sumdistribution. |In accordance with
the TI AA-CREF annuity’'s requirenents, decedent’s w thdrawal
request was made in witing and mailed to Tl AA-CREF s hone
office. The wthdrawal request was received at TIAA-CREF s hone
office on the sane date as decedent’s death. While TIAA-CREF was
notified of decedent’s death, decedent’s w thdrawal request was
made effective by Tl AA-CREF on the date received per the terns of
the TI AA-CREF annuity. The record is clear that TIAA-CREF
processed the distribution to decedent as a | unp-sum
di stribution. TIAA CREF subsequently distributed the funds to
decedent. I n accordance with the Tl AA-CREF annuity’s provisions,
Tl AA- CREF cal cul ated and paid interest to decedent on the
$600, 000 distribution for the time between the effective date of
the wi thdrawal request and the date the funds were electronically
transferred to decedent’s savings account. TIAA-CREF al so
wi t hhel d Federal income tax on the funds distributed to decedent.
Finally, TIAA-CREF issued a Form 1099 to decedent which reported
t he taxabl e amount of his |unp-sumdistribution.

The TI AA-CREF annuity provi ded decedent wth the option of
el ecting to receive a lunp-sumdistribution. Decedent exercised

this option to receive a lunmp-sumdistribution during his
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lifetime in accordance with the TI AA-CREF annuity’s requirenents.
Upon recei pt of the dated and signed w thdrawal request from
decedent, TIAA-CREF s obligation to distribute the funds becane

absolute. See, e.g., Macartney v. Parnenter, 109 F. Supp. 493

(D.R 1. 1952); Pac. States Life Ins. Co. v. Bryce, 67 F.2d 710

(10th Gr. 1933). Receipt of decedent’s w thdrawal request and
actual paynent to decedent during his lifetine were not required
by the ternms of the TlIAA-CREF annuity.

The recei pt by TIAA-CREF of the dated and signed w thdrawal
request from decedent constituted an effective exercise by him of
his right to a lunp-sumdistribution during his lifetinme. The
| ump-sum di stribution from Tl AA-CREF was i ncone to decedent and
properly includable in his 2000 gross incone. Therefore, we hold
that the $150, 000 received by petitioner was not a death benefits
paynment and is not includable in petitioners’ gross inconme under
section 691(a) as | RD

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Decision will be entered

for petitioners.




