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MVEMORANDUM OPI NI ON

CARLUZZO, Special Trial Judge: In a Notice of Determ nation

Concerning Collection Action(s) Under Section 6320 and/ or 6330
dated January 10, 2003, respondent proposed to proceed with

collection of petitioners’ unpaid 1994 Federal inconme tax.?

1 Section references are to the Internal Revenue Code in
effect at the tinme the petition was fil ed.
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Petitioners object to respondent’s proposed collection activity
upon the ground that their 1994 Incone tax liability has been
fully paid.
Backgr ound

Sone of the facts in this case have been stipulated and are
so found. At the time the petition was filed, petitioners
resided in OFallon, Illinois. References to petitioner are to
Philip L. Eckert.

For years prior to 1994 petitioners owned 100 percent of the
shares of, and operated Sout hwestern Illinois Famly and
Children’s Testing and Therapy Cinic, Inc. (Southwestern). For
periods during 1992 through 1995, Southwestern had unpai d Federal
enpl oynent tax liabilities that total ed $26, 000 (enploynent tax
liabilities).?

During March 1996, petitioner delivered to respondent three
checks in the amounts of $10,000, $15, 000, and $1,000, for a
total of $26,000. Each of the three checks contai ned
petitioner’s Social Security nunber and the notation “Pay only to
| RS”. None of the checks specifically identified the liability
to which the check related. Respondent applied the $26, 000
received frompetitioner to Southwestern’s $26, 000 unpaid

enpl oynent tax liabilities.

2 All amounts are rounded to the nearest doll ar.



- 3 -

On June 1, 1999, petitioners filed an untinely 1994 joint
Federal income tax return (the 1994 return) on which they
reported an incone tax liability of $18,524. Wthholding credits
of $9, 155, were applied against this liability, but no other
paynments were made with the return. On February 7, 2000, the tax
reported on petitioners’ 1994 return, related additions to tax,
and interest were assessed (the 1994 tax liability).

On April 27, 2001, respondent issued to petitioners a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing, for the unpaid balance of their 1994 tax liability. On
May 3, 2001, respondent issued to petitioners a Notice of Federal
Tax Lien Filing and Your Right to a Hearing Under | RC 6320. On
May 8, 2001, respondent filed a Notice of Federal Tax Lien (tax
lien notice) with the Recorder of Deeds, St. Cair County,
Belleville, Illinois, with respect to the 1994 tax liability.

During May 2001, petitioners sent to respondent two checks
in the anmounts of $11,859 and $10, 000, designated to be applied
to their 1994 tax liability. Both checks were subsequently
di shonored for insufficient funds. On June 3, 2001, before
receiving notice that the checks had been di shonored, respondent
rel eased the tax lien notice. The release stated, in part, that
petitioners had satisfied their 1994 tax liability.

On or about July 25, 2001, petitioners sent to respondent a

noney order in the amount of $10,200. The noney order included
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petitioner’s Social Security nunber and the notation “1994 1040".
The $10, 200 paynent was applied by respondent to petitioners’
t hen outstanding 2000 tax liability.?

An adm nistrative hearing was held on August 2, 2002.
During that hearing petitioner clained that the 1994 tax
liability had been paid in full by the three checks previously
sent by petitioners to respondent in March 1996. As of the date
of the admnistrative hearing, petitioners had not filed tax
returns for 1995, 1997, 1998, 1999, or 2000. Consequently,
respondent woul d not consider an installnent agreenment with
respect to petitioners’ 1994 tax liability. Petitioners
subsequently filed a tax return for each of these years.

I n August 2002, petitioners submtted a Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed Individuals. Petitioners listed their total nonthly
income and living expenses as $10, 320 and $7, 611, respectively.
By letter dated August 8, 2002, petitioners notified respondent
that the $10, 200 paynent made on July 25, 2001, was intended to
be, and shoul d have been, applied to their 1994 tax liability.
Respondent subsequently took the necessary steps to apply the

$10, 200 paynent to the 1994 tax liability.

3 At the tinme, it appeared that petitioners’ 1994 liability
had been paid in full.
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On Novenber 26, 2002, the settlenent officer who conducted
the adm nistrative hearing sent petitioners a letter inviting
petitioners to discuss an installnment agreenent. Thereafter,
petitioner twice inforned the settlenent officer that he would
provi de additional financial information in connection with an
i nstal |l nent agreenent, but petitioner never did so.

On January 10, 2003, respondent issued to petitioners a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. In the notice of determ nation,
respondent determned, in pertinent part: (1) The filing of the
tax lien notice was sustained because the 1994 tax liability
remai ned unpaid; (2) the notice of intent to |l evy was sustai ned
because respondent could not reach an installnent agreement with
petitioners, and (3) all applicable Iaws and adm ni strative
procedures had been sati sfi ed.

On August 12, 2003, respondent filed a notion for summary
judgnment. On Novenber 3, 2003, the notion was denied and the
case was remanded to respondent’s Appeals Ofice for
reconsi deration regardi ng whet her petitioners had fully paid
their 1994 tax liability.

On Novenber 20, 2003, respondent revoked the rel ease of the
tax lien notice. |In Decenber 2003, respondent’s settl enent
officer offered petitioners the opportunity for a further

adm ni strative hearing, but petitioners did not respond. On
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February 18, 2004, respondent once again filed a Notice of
Federal Tax Lien with respect to petitioners’ 1994 tax liability.
Di scussi on

Petitioners do not allege any irregularities in the
assessnment process of their 1994 tax liability, and we are
satisfied that there were none. Furthernore, petitioners do not
claimthat respondent has failed to satisfy any of the
requi renents of section 6320 or section 6330, and we are
satisfied that respondent has satisfied all of those
requi renents. Instead, the dispute between the parties in this
case focuses primarily on whether petitioners have fully paid
their 1994 tax liability. According to respondent, they have
not, and respondent has determined to collect the outstanding
portion of that liability by levy and through the notice of tax
lien. Because the anmpunt or existence of petitioners’ 1994
l[itability is properly at issue, we review de novo respondent’s
determi nation as to the existence of that liability.* Boyd v.

Comm ssioner, 117 T.C 127, 131 (2001); Landry v. Conm Ssioner,

116 T.C. 60, 62 (2001).
At the adm nistrative hearing, petitioner clained that al
three of the checks delivered to respondent in March 1996 were

intended in satisfaction of petitioners’ 1994 tax liability and

4 Respondent agreed to apply the $10, 200 noney order sent by
petitioners in July 2001 to the 1994 tax liability.



- 7 -

none of the checks should have been applied to Sout hwestern's
unpaid enploynment tax liability. At trial, petitioner took the
position that only the $10, 000 check was erroneously applied to
Sout hwestern’s unpai d enploynent tax liability. Specifically,
petitioner testified that in March 1996 an I RS enpl oyee “cane
knocking on ny door * * * saying that we hadn’t submitted the ‘94
tax return”. According to petitioner, he gave the revenue agent
t he $10, 000 check at that time, together with verbal instructions
to apply the $10,000 to petitioners’ 1994 tax liability. Like
the other two checks delivered to respondent in March 1996, the
$10, 000 check did not bear any indication as to the tax
liabilities to which the anount was to be applied. Furthernore,
nothing in the record suggests that petitioners had previously
recei ved any correspondence fromrespondent with respect to the
1994 tax liability. At the time the checks were delivered to
respondent, petitioners had not yet filed their 1994 return. The
1994 return was not filed by petitioners until June 1, 1999.
Furthernore, respondent did not assess petitioners’ 1994 tax
l[tability until February 7, 2000.

Di sregarding petitioner’s self-serving, uncorroborated, and

i npl ausi bl e testinony on the point, see N edringhaus v.

Comm ssioner, 99 T.C. 202, 212 (1992), we find that petitioners

have failed to present any credible evidence that the $10, 000

paynment made in March 1996 was intended to have been applied to
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petitioners’ 1994 tax liability. To the extent that petitioners
were visited by an I RS enpl oyee in March 1996, we think it nore
likely than not that the visit related to Sout hwestern’s
enpl oynent tax liabilities. Furthernore, we think it nore than
coi nci dence that the $26,000 paid to respondent in March of 1996
was, at the tinme, the anmount of Southwestern’s outstanding
enpl oynent tax liability.

Qur conclusion on this point is further supported by the
paynments nmade by petitioners in May 2001. As noted, in May 2001,
petitioners sent two separate checks to respondent which totaled
$21,859 to be applied to their 1994 tax liability. Both checks
wer e subsequently returned for insufficient funds. Despite
petitioner’s explanation to the contrary, we find it inplausible
and unlikely that petitioners would nake paynents in excess of
$21,000 with respect to the 1994 tax liability that they
consi dered to have been previously paid.

Respondent introduced a certified transcript of account for
petitioners’ 1994 tax liability. The transcript reflects, anong
other things, petitioners’ tax liability for the taxable year
1994 and all paynents received with respect to this liability.
The transcript provides that petitioners’ w thholding tax credit
for 1994 was applied to their 1994 tax liability, as well as the

two checks sent by petitioners in May 2001 and the subsequent



- 9 -
reversals when the two checks were returned for insufficient
funds. ®

After applying the $10,200 paynent to petitioners’ 1994
t axabl e year, which respondent has agreed to do, a portion of
petitioners’ 1994 tax liability remains outstandi ng.
Accordi ngly, respondent’s determ nation to proceed with
collection of petitioners’ outstandi ng 1994 Federal incone tax
l[iability is sustained.

To reflect the foregoing,

Deci sion will be

entered for respondent.

> The transcript of petitioners’ 1994 taxable year does not
reflect the $10, 200 paynent by petitioners in July 2001 that was
applied to petitioners’ 2000 taxabl e year.



