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SUPPLEMENTAL MEMORANDUM CPI NI ON

BEGHE, Judge: This case has remai ned before the Court to

consi der the amount of the penalty under section 6673(a)(1)?

“Thi s Suppl enental Menorandum Opi ni on suppl enents Edwar ds
v. Comm ssioner, T.C Meno. 2002-169.

IAIl section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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that petitioner nmust pay respondent and the anmount of
respondent’s costs under section 6673(a)(2) that petitioner’s
counsel, Noel W Spaid, nust pay respondent.
Backgr ound
This case was tried in 2001 over 2 days separated by nore

than 5 nont hs. In Edwards v. Conm ssioner, T.C. Mnob. 2002-169,

we held petitioner had failed to report incone in 1996, was not
entitled to various deductions clainmed for 1996 and 1997, and was
Iiable for accuracy-rel ated penalties under section 6662(a). W
al so found petitioner had unreasonably failed to pursue

adm ni strative renedi es and had taken frivol ous and groundl ess
positions and would be liable for a penalty under section
6673(a)(1) in an anount to be determ ned; we also found Ms. Spaid
had reckl essly and know ngly made frivol ous argunents on
petitioner’s behalf and that she would be required to pay, under
section 6673(a)(2), respondent’s excess costs, expenses, and
attorney’s fees. W deferred setting the penalty under section
6673(a)(1) and Ms. Spaid's liability under section 6673(a)(2)
until the parties responded to our inquiries into respondent’s
excess costs attributable to the m sconduct of petitioner and Ms.
Spaid. W ordered respondent to submt an affidavit of costs,
expenses, and attorney’'s fees that could appropriately be taken
into account in determning the penalty on petitioner under

section 6673(a)(1l) and Ms. Spaid’'s liability to respondent under
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section 6673(a)(2). W also permtted petitioner and his counsel
to file objections to respondent’s affidavit.
As an aid to understandi ng our findings and di scussion, we

briefly recap the relevant findings in Edwards v. Conm Ssioner,

supra.

Petitioner is a nedical doctor who has been practicing
preventive nedicine since 1961. Petitioner also acts as a
regi stered nedi cal exam ner for the Federal Aviation
Adm ni stration.

In 1995, on the advice of Estate Preservation Services
(EPS), operated by Robert L. Henkell,? petitioner transferred
ownership of his nedical practice, his novie and sound equi pnent,
hi s airplane and other vehicles, his residence, and other assets
to seven separate trusts. Petitioner’s revocable trust held
conpl ete ownership of the “focus trust”, which held conplete
ownership of the remaining trusts. Petitioner retained direct or
i ndirect beneficial ownership of all trust assets and conti nued
to exercise control over the trust assets after the transfers.

Al t hough petitioner did not report any gain when he

transferred his assets to the trusts, the trusts cl ai ned

’2n Cctober 1998, at the Conm ssioner’s behest, the U. S.
District Court for the Eastern District of California issued a
prelimnary injunction enjoining EPS and Henkell from rendering
tax shelter advice. See United States v. Estate Pres. Servs., 38
F. Supp. 2d 846 (E.D. Cal. 1998), affd. 202 F.3d 1093 (9th Cr
2000) .
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depreci ati on deductions on the transferred assets on the basis of
their alleged fair market values at the tinme of transfer to the
trusts, rather than on original cost or depreciated basis in
petitioner’s hands.

Petitioner filed a Form 1040, U.S. Individual Incone Tax
Return, reporting $10,613 in taxable income for 1996 and $13, 380
in taxable inconme for 1997. These returns reported Federal
income tax liabilities of $2,465 for 1996 and $4, 497 for 1997.
Each of the trusts filed Fornms 1041, U.S. Inconme Tax Return for
Estates and Trusts, for tax years 1996 and 1997 reporting
negati ve taxabl e i ncone.

Respondent commenced an exam nation of petitioner’s 1996 and
1997 tax returns after July 22, 1998. 1In connection with the
exam nation, respondent sent petitioner a letter requesting that
he produce his records for examnation. On January 21, 1999,
respondent’s revenue agent net petitioner and his adviser, |lena
Ham | ton, at respondent’s office.

Petitioner began the neeting by declaring he would not
provi de any information concerning the trusts because he was
under sone unspecified duty not to disclose trust information.
Petitioner told respondent’s revenue agent to obtain the trust
information fromthe trustees. Petitioner refused to identify
the trustees or to disclose how respondent could obtain the

i nf ormati on.
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Respondent’ s revenue agent then asked whet her petitioner had
brought any personal records to support his return. |n response,
petitioner read a | engthy prepared statenent objecting that it
was i nproper for respondent to audit nore than 1 year’s return at
atime. He declared he would not provide any records until
respondent, in witing, answered certain questions, and even then
he woul d produce only those docunents that would not “violate ny
fourth amendnent rights which guarantee the right to privacy of
one’ s house, papers, effects and ny fifth anmendnent right which
guaranties that one cannot be conpelled to be a w tness agai nst
oneself”. Petitioner failed to specify how any of these
privileges would apply to the financial records that forned the
basis for his returns.

Petitioner demanded witten answers to his questions before
he woul d consi der cooperating with respondent’s exam nati on.
Petitioner demanded answers in witing to the foll ow ng
questions: (1) The basis for respondent’s exam ner’s authority
to conduct the exam nation; (2) the statutory authority for the
exam nation; (3) “you have to show us where 7006 gets its
i npl enmenting inplant, excuse ne, inplenenting authority and if
that inplenmenting authority on 7602 is all inclusive to the
outside of the definition”; and (4) whether respondent coul d
establish that petitioner had incone fromone of the sources

identified in section 1.861-8(f), Incone Tax Regs.
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At the neeting, respondent’s exam ner displayed her badge to
establish her authority to conduct the exam nation and cited
section 7602 to establish the statutory authority for the
exam nation. Respondent’s exam ner advised petitioner both at
the neeting and in a letter dated February 10, 1999, that: (1)
Statutes are enforceable even if there are no regul ations
interpreting them and (2) section 1.861-8(f), Incone Tax Regs.,
is irrelevant to petitioner’s returns and to the exam nati on.
Petitioner did not produce his records in response to
respondent’s letter of February 10, 1999. Petitioner’s conduct
constituted refusal to cooperate with respondent’s exam nati on.

On April 24, 1999, respondent issued a formal summons for
petitioner’s records. On June 3, 1999, petitioner sent a letter
to respondent naking frivolous tax protester argunents by
selectively citing portions of statutes and court decisions out
of context. Petitioner signed his letter “Wthout prejudice UCC
10207”. The letter evidences and confirnms petitioner’s continued
refusal to cooperate with respondent’s exam nati on.

On June 12, 1999, petitioner attended a nmeeting with
respondent’ s exam ning agents. Petitioner again failed to
produce records in response to the sunmons and continued to make
frivol ous demands.

Because petitioner did not produce records to support his

return positions, respondent elected to use an indirect nethod to
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determ ne petitioner’s tax liability. On March 31, 2000,
respondent issued a notice of deficiency to petitioner.
Respondent did not send a 30-day |etter before issuing the notice
of deficiency. The period of limtations for making an
assessnment of petitioner’s 1996 tax liability would have
ot herw se expired on April 15, 2000.

In the notice of deficiency, respondent determ ned that the
trusts petitioner created were shans and shoul d be di sregarded,
or were grantor trusts all of whose inconme is taxable to
petitioner. Respondent determi ned that petitioner’s reported
gross incone should be increased by the gross incone reported by
the trusts ($560, 184 for 1996 and $495, 048 for 1997) and by
unexpl ai ned deposits nade to petitioner’s bank account ($170, 619
for 1996 and $131, 190 for 1997) and to one of petitioner’s trust
bank accounts ($2,900 for 1996). Respondent disall owed all
deductions clainmed by petitioner and the trusts, because
petitioner failed to provide substantiation for the deductions
clainmed on the returns ($574,430 for 1996 and $619,094 for 1997).
Respondent nmade ot her conputational adjustnents to petitioner’s
returns resulting fromthe additional inconme respondent
determ ned (such as determ ning that petitioner underreported
sel f-enpl oynent taxes by $42, 103 for 1996 and $39, 443 for 1997).

As a result of these adjustnents, respondent determ ned that
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petitioner had Federal inconme tax deficiencies of $540,192 for
1996 and $511, 866 for 1997.

Respondent al so determ ned that petitioner is |liable for 20-
percent accuracy-rel ated penalties under section 6662(a) because
petitioner was negligent or disregarded rules and regulations in
understating his taxable incone, nmade substantial understatenents
of income tax, and had not shown reasonabl e cause for the
understatenents. Applying the 20-percent rate to the
deficiencies, respondent determ ned penalties of $108, 038 for
1996 and $102, 373 for 1997.

Petitioner tinely filed an original petition and an anended
petition with this Court. In his anmended petition, petitioner
argued that all adjustnents respondent nade were erroneous.
Petitioner clained his trusts were valid, and that the grantor
trust rules do not apply because he held neither |egal nor
equitable title to the trust assets. Petitioner in his anmended
petition also asserted the “Delpit” issue: that the Tax Court
| acks jurisdiction over his petition because respondent made the
determ nation wthout sending hima 30-day letter, wthout
advising himof his admnistrative rights, and without giving him
an opportunity for adequate adm nistrative review. According to
petitioner’s counsel: “This denial has cost Petitioner undue
burden of Tax Court litigation that could have been resol ved

adm nistratively.”
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The trial of this case occurred over 2 days, separated by
more than 5 nonths. The delay in conpleting the trial was caused
in large part by the failure of petitioner’s counsel to organize
the exhibits she wished to include in the second of three
stipulations of fact. The first and third stipulations of fact,
prepared primarily by respondent, were filed with the Court at
t he beginning of the first day of trial; the second stipulation
of fact was prepared by Ms. Spaid with substantial assistance
fromrespondent’s trial counsel, Dale A Zusi, which was required
by Ms. Spaid's disorganization. The second stipul ation of fact
was subject to respondent’s nunerous objections to nmany exhibits
on rel evance, hearsay, authentication, or |lack of foundation
grounds and was filed alnost 4 nonths after the first day of
trial.

Before trial, in petitioner’s trial menorandum and during
the first day of trial, Ms. Spaid nade two additional clains on
petitioner’s behalf: That the statutory notice of deficiency was
i nval i d because the whol esal e di sal | owance of deductions anount ed
to a lack of determ nation, the “Scar” issue; and that the
I nt ernal Revenue Service is not an agency of the U S. Governnent,
t he “Agency” i ssue.

At the beginning of the second day of trial, petitioner,

t hrough Ms. Spaid, nmade two oral notions: (1) To shift the

burden of proof to respondent under section 7491(a), claimng
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that petitioner had cooperated at all levels; and (2) for
inposition of a penalty on respondent under section 6673(a)(1),
on the ground that respondent, by not offering petitioner an
Appeal s Ofice conference before issuing the statutory noti ce,
had deprived petitioner of adm nistrative renedies.

During both trial days, petitioner continued to claimthat
the trusts were valid for Federal income tax purposes. The first
day of trial dealt primarily with the validity of the trusts and
events occurring during the audit. These subjects were al so
covered during the second day of trial in the cross-exam nation
of the revenue agent who had exam ned petitioner’s returns and in
the direct testinony of petitioner. The second day of trial also
covered petitioner’s attenpts to prove additional deductions
usi ng anended returns for petitioner and the trusts.

More than 3 nonths after the second day of trial, and
shortly before posttrial briefs were originally due, respondent
and petitioner entered into a superseding stipulation of settled
i ssues that resol ved many of the issues previously in dispute
between the parties. The parties stipulated that the trusts were
invalid for Federal income tax purposes, and that all the trust
i ncome and deductions would be allocated to petitioner. In
addition, both petitioner and respondent made substanti al

concessions regardi ng the deficiencies, including deductions
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and cost of goods sold clainmed on Schedule C, Profit or Loss From
Busi ness.

The parties also stipulated that petitioner failed to report
i ncone of $62,061 in 1997, and that petitioner is entitled to
deductions on Schedule A Item zed Deductions, of $21,929 for
1996 and $21,061 for 1997, subject to any statutory limtations
based on petitioner’s adjusted gross inconme. The parties
stipulated that petitioner is subject to self-enploynent tax and
is entitled to a deduction for one-half of the self-enploynent
tax and that the exenption and taxability of petitioner’s Soci al
Security receipts are conputational and depend on petitioner’s
adj usted gross incone.

Finally, the parties agreed that the only issues remaining
in dispute were petitioner’s failure to report $170,619 of incone
in 1996;° petitioner’s right to Schedul e C deductions and cost of
goods sold in 1996, airplane expenses, and a honme office
deduction; and accuracy-rel ated penalties under section 6662(a).
In addition to those five issues, respondent requested in his
posttrial brief that we inpose penalties against petitioner under
section 6673(a)(1l). Petitioner objected to the inposition of

section 6673(a)(1l) penalties, contending that his argunents were

3On brief, respondent conceded that petitioner’s unreported
i ncome for 1996 was $54, 516, rather than $170,619; our opinion
sust ai ned respondent’ s concession to this effect, as well as
respondent’s other adjustnents that remained in issue.
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correct and requesting that we specifically address the “Delpit”,
“Scar”, and “Agency” i ssues.

In our opinion in Edwards v. Conmm ssioner, T.C. Meno. 2002-

169, we addressed the “Delpit”, “Scar”, and “Agency” issues,

denonstrating the frivolity of petitioner’s argunents on these

i ssues. We need not repeat the exercise here. W also concluded
that petitioner was not entitled to rely on the m srepresen-
tations of the pronoter whose abusive trust package petitioner
had purchased. W suggested, however, that petitioner had
sonewhat redeened hinself by conceding the abusive trust issue
before the parties’ briefs were due and that we woul d take
petitioner’s belated concession into account in determning
sanctions under section 6673(a).

In our opinion in Edwards, we found many of the positions
taken by petitioner when he instituted this proceedi ng, and
mai nt ai ned t hroughout this proceeding, were frivol ous and
groundl ess, and that petitioner unreasonably failed to pursue
adm nistrative renedies. Accordingly, we agreed with respondent
that petitioner should be penalized under section 6673(a)(1).

We al so opined that Ms. Spaid would be |iable under section
6673(a)(2) for respondent’s costs, expenses, and attorney’'s fees
i ncurred because of the frivolous argunents she had advanced. In
so hol ding, we found that Ms. Spaid had know ngly and reckl essly

made frivolous argunents in pretrial nenoranda, at trial, and in
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posttrial briefs. The consequence of Ms. Spaid s know ng and
reckl ess behavior was to nultiply the proceedi ngs unreasonably
and vexatiously. W found that Ms. Spaid had continued to

advance the “Delpit”, “Scar”, and “Agency” issues long after we

war ned her they were frivol ous.

We recogni zed that petitioner originally appeared in this
case by filing his petition pro se, and that sonme of the
frivol ous argunments were originally contained in the petition.
In this regard, we observed that Ms. Spaid was |iable only for
t he consequences of her own m sconduct, including advancing
frivolous argunents initially devel oped by petitioner, but not
for actions taken by petitioner before Ms. Spaid s appearance.
Respondent was ordered to submt an affidavit of the excess
costs, expenses, and attorney’'s fees incurred as a result of M.
Spai d’ s unreasonabl e and vexatious nultiplication of the
pr oceedi ngs.

Respondent’s trial attorney, Ms. Zusi, filed the affidavit
as ordered. Ms. Zusi reviewed respondent’s internal tinekeeping
records, the legal files associated with the case, and the
various letters and notions pertaining to the case. These
docunents show that Ms. Zusi and her supervisor, Debra K Me,
spent 495.5 hours and 67.5 hours, respectively, working on the
case. Ms. Zusi estimated that, out of these totals, she and M.

Moe spent 167 and 34 hours, respectively, on frivol ous issues
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rai sed or maintained by Ms. Spaid that vexatiously nultiplied the
proceedings. On the basis of Ms. Zusi’s and Ms. Me’s years of
experience and the location of their office, respondent requested
a rate of $200 per hour for Ms. Zusi and Ms. Moe. Applying this
mul tiplier, respondent requested a total of $40,200 in attorney’s
f ees.

Ms. Spaid filed an “Qpposition to Affidavit in Support of
Attorney’'s Fees for Sanctions”. M. Spaid’ s subm ssion objects
to the inposition of section 6673(a)(2) costs agai nst her but
does not object to the inposition of a penalty against petitioner
under section 6673(a)(1). M. Spaid contends the “Agency”,
“Delpit”, and “Scar” issues were appropriate lines of inquiry.
Wth respect to the abusive trust issue, Ms. Spaid contends the
abusive trusts are not a sanctionable area. M. Spaid al so takes
issue wth respondent’s item zation of time spent on each
particular frivolous issue. Although Ms. Spaid did not file a
notion for reconsideration, the objection concludes with a
request for the Court to reconsider our position with respect to
section 6673(a)(2).

Petitioner filed an “Affidavit in Appellant’s Response to
Sanctioned Pursual” (sic). Petitioner’s subm ssion repeats nmany

of the argunents we found to be frivolous in our opinion in

Edwards v. Comm ssioner, supra, and also repeats Ms. Spaid s

prior request that the Court inpose sanctions on respondent.
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Section 6673(a)(1) Liability of Petitioner

Section 6673(a)(1l) allows the Tax Court to inpose a penalty
of up to $25,000, payable to the United States, when (A a
taxpayer institutes or maintains a proceeding in the Tax Court
primarily for delay, (B) the taxpayer’s position in the
proceeding is frivolous or groundless, or (C) the taxpayer
unreasonably failed to pursue avail able adm nistrative renedies.

In the case at hand, we hold that petitioner is subject to a
penal ty under section 6673(a)(1l) because he has taken frivol ous
and groundl ess positions and unreasonably failed to pursue
avai l abl e adm ni strative renmedies. Many of the positions
petitioner maintained throughout the Court proceedi ngs were
frivolous or groundless. Petitioner’s “Delpit”, “Scar”, and
“Agency” argunents were entirely without nerit. Petitioner’s
i nsi stence, during nost of the case, on the validity of the
trusts in the face of overwhel mng contrary | egal authority was
unjustified. At the admnistrative |level, petitioner’s failure
to pursue avail able adm nistrative renedi es was unreasonabl e:
Petitioner refused to provide trust information to respondent’s
exam ner, refused to produce records to support his return,
demanded witten answers to irrel evant questions before he woul d
consi der cooperating with respondent, made frivol ous argunents in

response to a formal summons and failed to produce the records
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requested in the sumons, and then cried foul when respondent did
not issue a 30-day letter, claimng he was not afforded an
opportunity for adm nistrative review by respondent’s Appeal s
Ofice.

In response to respondent’s affidavit, petitioner filed an
“Affidavit in Appellant’s Response to Sanctioned Pursual”. As if
to put hinself in the worst possible light, petitioner chose to
respond to respondent’s affidavit of attorney’ s fees by
advancing, to the extent the subm ssion is coherent, the sane
frivol ous argunents we described as tax protester argunents
justifying inposition of sanctions under section 6673(a)(1). W
w Il not address these frivol ous argunents again.

In our opinion in Edwards v. Comm ssioner, T.C. Meno. 2002-

169, we suggested that petitioner’s belated attenpts to cooperate
with respondent at trial and posttrial by entering into a parti al
stipulation of settled issues finally conceding the abusive trust
i ssue were mtigating factors that would be taken into account in
i nposing a penalty. However, the penalty must be substantial for

it to have a deterrent effect. Takaba v. Conm ssioner, 119 T.C.

285, 295 (2002) (citing Colenman v. Conm ssioner, 791 F.2d 68, 71

(7th Cr. 1986)). The purpose of section 6673(a)(1l) is to conpel
t axpayers who litigate in our Court to conformtheir conduct to
well -settled rules. [d. 1In setting the penalty, we have

consi dered respondent’s affidavit of attorney’s fees, discussed
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bel ow, in which respondent sets forth the considerabl e resources
expended in the case at hand. Additionally, we have taken into
account petitioner’s conduct throughout the admnistrative
proceedi ngs, in which petitioner was uncooperative and
unreasonable. Petitioner’s “Affidavit in Appellant’s Response to
Sanctioned Pursual”, in which petitioner again succunbed to the
tenptation to nake frivolous argunents, confirns the necessity of
a substantial penalty. Therefore, on the basis of petitioner’s
m sconduct in the adm nistrative and Court proceedi ngs, we shall

i mpose a penalty of $24,000 under section 6673(a)(1).

Section 6673(a)(2) Liability of Ms. Spaid

Section 6673(a)(2) authorizes the Court to inpose costs on
an attorney who has unreasonably and vexatiously nultiplied the
proceedi ngs. Section 6673(a)(2) is nodeled after section 1927 of
the Judicial Code, 28 U S.C. sec. 1927 (2000), and the Court has
relied on cases arising under 28 U . S.C. section 1927 to ascertain
the I evel of m sconduct justifying sanctions under section

6673(a)(2). See Takaba v. Conm ssioner, supra; Harper v.

Conmm ssioner, 99 T.C. 533, 545 (1992).

I n Takaba v. Conm ssioner, supra, we recently observed that

the venue for appeal of sanctions under section 6673(a)(2) nay be
the Court of Appeals for the District of Colunbia Crcuit. See
id. at 297 (citing section 7482(b)(1)). W found that the Court

of Appeals for the District of Colunbia Crcuit had adopted a
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standard of reckl essness for inposing sanctions under 28 U. S.C,

section 1927. 1d. (citing Reliance Ins. Co. v. Sweeney Corp.

792 F.2d 1137, 1138 (D.C. Cr. 1986)). W observed that if the
venue for appeal was not the Court of Appeals for the D strict of
Columbia Circuit, it would likely be the Court of Appeals for the
Ninth Crcuit. 1d. The Court of Appeals for the Ninth GCrcuit
had applied a bad faith standard in cases arising under 28 U S. C
section 1927. 1d. Since the taxpayer’s counsel’s conduct
anounted to bad faith as defined by the Court of Appeals for the
Ninth Crcuit, a higher standard than reckl essness, and we were
uncertain of appropriate venue, we applied a bad faith standard
for purposes of that case. See id.

In our opinion in Edwards v. Conmi Ssioner, supra, we

observed that in the view of the Court of Appeals for the Ninth
Crcuit, bad faith is present when an attorney know ngly or

recklessly raises a frivolous argunent. 1d. (citing In re Keegan

Mymt. Co., Sec. Litig., 78 F.3d 431, 436 (9th Cr. 1996)). W

found that Ms. Spaid know ngly and reckl essly made frivol ous
argunents in pretrial nenoranda, at trial, and in posttrial
briefs. In making these argunents, Ms. Spaid cited no rel evant
supporting authority, and she either failed to performthe basic
research to discover or failed to disclose the substantial bodies
of authority specifically rejecting her argunents as frivol ous.

Accordingly, we found the standard for bad faith used by the
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Court of Appeals for the Ninth Crcuit had been satisfied. W
observe that Ms. Spaid’ s conduct al so satisfies the reckl essness
standard for inposing sanctions under 28 U S.C. section 1927 in
the Court of Appeals for the District of Colunbia. See Takaba v.

Conmi ssi oner, supra at 297.

“Attorney’s fees awarded under section 6673(a)(2) are to be
conputed by nultiplying the nunber of excess hours reasonably
expended on the litigation by a reasonable hourly rate. The
product is known as the ‘lodestar’ anpunt.” Harper v.

Conmi ssi oner, supra at 549. Pursuant to the Court’s order,

respondent’s attorney of record, Ms. Zusi, submtted an affidavit
setting forth the costs incurred by respondent as a result of the
sanctionabl e behavior of Ms. Spaid. The affidavit contains a
detailed item zation of the tinme Ms. Zusi and Ms. Mbe spent on
each instance of m sconduct. Attached to the affidavit is a copy
of respondent’s records of tine spent by Ms. Zusi and Ms. Moe.
Respondent requests reinbursenent for 167 hours of Ms.
Zusi’'s tinme at $200 an hour. Ms. Zusi is the abusive trust
coordinating attorney for the San Jose, California, area
counsel’s Smal | Business/ Sel f-Enpl oyed Division of the Ofice of
Chi ef Counsel. She has been practicing |law for 17 years, 14 of
whi ch have been wth respondent. M. Zusi detailed the tinme she
spent on the case, beginning with Ms. Spaid’ s entry of appearance

on Decenber 1, 2000, which included | egal research, trial
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preparation, appearing at the calendar call and trial as counsel,
and preparing both respondent’s opening and reply briefs.

Respondent al so asks for rei nbursenent of 34 hours of Ms.
Moe’s time at $200 an hour. Ms. Moe is an associ ate area counsel
in respondent’s San Jose, California, Ofice of Chief Counsel and
is Ms. Zusi’s supervisor. M. Me has been with the O fice of
Chi ef Counsel since 1984. The total attorney’'s fees requested by
respondent for Ms. Zusi and Ms. Mbe anount to $40, 200.

On Cct ober 24, 2002, Ms. Spaid filed an “Opposition to
Affidavit in Support of Attorney’s Fees for Sanctions”. M.
Spai d’s subm ssion objects to the inposition of section
6673(a) (2) costs against her but does not object to inposition of
the section 6673(a)(1l) penalty against petitioner. M. Spaid
contends the “Agency”, “Delpit”, and “Scar” issues were
appropriate lines of inquiry. Wth respect to the “Delpit”
i ssue, Ms. Spaid’ s objection declares she “felt it was tinme for
the court to |l ook at the purpose of the adm nistrative procedures
* * * thus changing the law in favor of the taxpayer.” The
obj ection states that the “Agency” issue was raised only in
“paperwor k” and was never responded to by respondent. The
obj ection says that the “Scar” issue was rai sed because the
notice of deficiency had not allowed any deductions for
petitioner and that seened “unfair on the face of it”. Wth

respect to the abusive trust issue, Ms. Spaid clains the abusive
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trust issue is not a sanctionable area. M. Spaid al so takes
issue wth respondent’s item zation of time spent on each
particular frivolous issue. She concludes with a request that we
reconsi der our declared intention to inpose sanctions under
section 6673(a)(2).
W will not reconsider our position under section

6673(a)(2). The “Delpit”, “Scar”, and “Agency” argunents have

been rejected by this and other courts as frivolous. See Edwards

v. Comm ssioner, T.C Meno. 2002-169. M. Spaid, contrary to her

assertions, did not advance any good-faith argunents for changes
in existing law. Instead, she cobbl ed together a few out-of -
context quotes from cases that do not stand for the propositions
for which she cites them and she never acknow edged the

exi stence of the substantial bodies of |law contrary to her
frivol ous positions.

Ms. Spaid’'s assertion that the abusive trust issue is not a
“sanctionabl e area” again illustrates her penchant for practicing
| aw wi t hout readi ng cases. |In our opinion in Edwards, we stated
clearly that the abusive trust issue was a frivolous issue and
observed that respondent had provided petitioner with copious
citations of our prior cases holding trusts like his to be
invalid abusive trusts. Notwi thstanding the parties settled the
abusive trust issue in respondent’s favor, that happened only

shortly before posttrial briefs were originally due; Ms. Spaid is
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responsi bl e for respondent’s costs reasonably incurred as a
result of having to prepare to defend against all her frivol ous
argunents. However, we will not include any of the tinme spent
by respondent in considering Ms. Spaid s frivolous argunents in
preparing respondent’s posttrial briefs, which properly made no
nore than a passing reference to the I ack of content of those
argunents. The tine spent appears excessive and did not result
in any |egal work product that was hel pful to the Court.

In our opinion in Edwards v. Conm Ssioner, supra, we decided

we woul d award respondent costs under section 6673(a)(2) for Ms.
Spai d’ s knowi ng and reckl ess advocacy of frivolous issues. In
addition to her sanctionable conduct, Ms. Spaid exhibited a | arge
measure of disorganization and negligence in perform ng routine
l[itigation matters. W will not award respondent’s costs for the
time spent by Ms. Zusi and Ms. Moe that was directly attributable
to responding to Ms. Spaid’ s disorganization and negligence. W
w Il reduce the fees requested by respondent to an anmount that we
estimate is nore comensurate with the tinme spent by Ms. Zusi and
Ms. Moe in responding to the frivol ous argunments w thout regard
to the disorgani zed and negligent fashion in which Ms. Spaid
prepared for trial, including the tinme spent on di scovery and
preparation of the second stipulation of facts, which was
primarily designed to provide support for Ms. Spaid' s frivol ous

argunments. After considering respondent’s affidavit and Ms.
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Spaid’ s response, we wll order Ms. Spaid to reinburse respondent
for 54 hours of Ms. Zusi’s tinme and 11.25 of Ms. Moe’s tine. See
appendi Xx.

W find that the $200 hourly rate requested by respondent is

reasonable. See Nis Famly Trust v. Conmm ssioner, 115 T.C. 523,

552 (2000) (holding that $200 an hour was a reasonable rate for
both Ms. Zusi and Ms. Moe). Accordingly, the | odestar anmount is
$10,800 for Ms. Zusi’s tinme and $2,250 for Ms. Me’'s tine.
Respondent has not item zed costs for travel expenses,
phot ocopyi ng, or supplies used in preparing the case, nor for the
time spent in preparing respondent’s affidavit. Respondent
l[imts his request for costs to the | odestar anmount. W shal
require Ms. Spaid to pay $13,050 in respondent’s excess costs
reflecting the total |odestar anount.
Concl usi on

In the case at hand, petitioner took frivolous and
groundl ess positions and unreasonably failed to pursue avail able
adm ni strative remedies. W believe $24,000 is a substantial but
appropriate penalty for petitioner to pay the United States under
section 6673(a)(1). Therefore, the decision to be entered
agai nst petitioner, in addition to determ ning the deficiencies
and section 6662(a) accuracy-related penalties, wll require
petitioner to pay a penalty of $24,000 to the United States

pursuant to section 6673(a)(1).
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Ms. Spaid persisted in making frivol ous argunents after

bei ng repeatedly warned by respondent and the Court that those
argunents were frivolous. W find that $13,050 is a reasonabl e
anount for respondent’s excess attorney’'s fees in preparing for
and responding to those argunents. Therefore, we shall order M.
Spai d personally to pay respondent $13, 050 pursuant to section
6673(a)(2). |Issuance of the Court’s order in this regard wll be
post poned pending entry of the Court’s decision under Rule 155.

To reflect the foregoing,

An appropriate order wll

be issued, and an order and

decision will be entered under

Rul e 155.
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APPENDI X

On January 5, 2001, Ms. Zusi spent 2 hours review ng an
i nformal discovery request fromM. Spaid. O the 33 itens
requested, 18 were already in Ms. Spaid s possession, 11 were
related to frivolous argunents, 3 were related to the trusts, and
1 was inconprehensible. W order Ms. Spaid to reinburse
respondent for 1 hour of Ms. Zusi’'s tine, the amount we estimte
was the result of Ms. Spaid’ s know ng and reckl ess advocacy of
frivol ous issues.

On January 10, 2001, Ms. Zusi spent 3.5 hours preparing for
a conference wth Ms. Spaid and petitioner. M. Zusi had
recei ved docunents indicating Ms. Spaid woul d be asserting
frivolous issues relating to the abusive trusts and prepared
i nformati on packets for Ms. Spaid and petitioner. M. Zusi also
had to respond to Ms. Spaid’'s notion for continuance. M. Spaid
admtted she filed the noti on because she had m ssed the
di scovery deadline. Since the notion for continuance was the
result of Ms. Spaid s negligence, we reduce the nunber of
rei nbursable hours by 1 hour. W order Ms. Spaid to reinburse
respondent for 2.5 hours of Ms. Zusi’'s tine.

On January 11, Ms. Zusi and Ms. Mbe net petitioner, M.
Spai d, and sone of petitioner’s “wtnesses”. During the neeting,
the parties held a conference call with the Court in which M.

Spaid raised the “Delpit” and “Scar” issues, and the Court warned
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Ms. Spaid that these issues were frivolous. M. Zusi spent 3.5
hours dealing with frivol ous issues, and Ms. Me spent .75 hours
dealing with frivolous issues. W order Ms. Spaid to reinburse
respondent for 3.5 hours of Ms. Zusi’s tinme and .75 hour of Ms.
Moe’'s tinme.

On January 17 and 19, 2001, Ms. Zusi spent 8 hours preparing
and mailing her response to Ms. Spaid' s informal discovery
request. Since, as we have stated, approxinately one-half the
items in Ms. Spaid s informal discovery request were requested
because of Ms. Spaid s negligence, we order Ms. Spaid to
rei mburse respondent for 4 hours of Ms. Zusi’s tine.

On January 24, 2001, Ms. Zusi spent 3 hours on the “Delpit”,
“Scar”, and “Agency” issues. M. Zusi also shepardized a case
dealing with abusive trusts that Ms. Spaid cl ai ned had been
overruled. W give Ms. Spaid the benefit of the doubt and
characterize her failure to verify the accuracy of her assertion
as negligence. W order Ms. Spaid to reinburse respondent for
2.5 hours of Ms. Zusi’'s tine.

On February 9, 2001, Ms. Zusi and Ms. Mbe spent 3 and 0.5
hours, respectively, responding to and reviewing Ms. Spaid’s
suppl enment to her notion to continue. The notion to continue was

filed because Ms. Spaid m ssed the discovery deadline and is thus
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the product of Ms. Spaid s negligence. W do not require M.
Spaid to reinburse respondent for the tine spent on the

suppl enment to the notion to continue.

On February 12, 2001, Ms. Spaid faxed respondent copies of
proposed exhibits. M. Zusi spent approximately 3 hours
reviewi ng docunents relating to frivolous issues. M. Me spent
1 hour discussing the docunents with Ms. Zusi. W order Ms.
Spaid to rei nburse respondent for 3 hours of Ms. Zusi’s tinme and
none of Ms. Mbe’'s tine because we believe any tinme Ms. Moe spent
on the frivolous issues was negligible.

On February 13-15, 2001, Ms. Zusi spent 6 hours preparing
respondent’s trial nmenorandum Two of the six hours were rel ated
to frivolous issues. M. Me spent 2 hours reviewing the trial
menmor andum  We order Ms. Spaid to reinburse respondent for 2
hours of Ms. Zusi’'s tinme and none of Ms. Mbe’s tine because we
believe any tine Ms. Mbe spent on the frivol ous i ssues was
negl i gi bl e.

On February 28, 2001, Ms. Zusi and Ms. Moe prepared for and
participated in a conference call with Ms. Spaid and the Court in
which Ms. Spaid raised frivolous issues. M. Zusi spent
approximately 1.5 hours and Ms. Mbe spent approxinmately 0.5 hours
dealing with the frivolous issues. W order Ms. Spaid to
rei mburse respondent for 1.5 hours of Ms. Zusi’s tinme and 0.5

hour of Ms. Moe’'s ti me.
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On March 14, 2001, Ms. Spaid faxed respondent 140 pages of
addi tional proposed exhibits to be incorporated into the second
stipulation of facts. Al the docunents related to frivol ous
i ssues. Ms. Zusi spent 10 hours review ng the docunents and
preparing her objections. W order Ms. Spaid to reinburse
respondent for 10 hours of Ms. Zusi’s tine.

On March 15, 2001, Ms. Zusi and Ms. Moe participated in a
conference call with the Court and Ms. Spaid regarding the second
stipulation of facts. M. Spaid faxed the proposed second
stipulation of facts to Ms. Zusi. Upon Ms. Zusi’s review, she
noted that none of her objections were shown on the proposed
stipulation. M. Zusi spent 10 hours reviewi ng and revising the
proposed second stipulation of facts. M. Me spent .5 hour
reviewing Ms. Zusi’s revisions. Wiile the entire second
stipulation of facts is frivolous, we believe that the | ack of
obj ections and ot her organi zati onal defects that M. Zusi
corrected were due to Ms. Spaid’'s negligence. W therefore
order Ms. Spaid to reinburse respondent for 5 hours of Ms. Zusi’s
tinme. We do not order Ms. Spaid to reinburse any of Ms. Mbe’'s
ti me because we believe any tine she spent on the frivol ous
i ssues was negligi bl e.

March 16, 2001, was the first day of trial; both M. Zusi
and Ms. Mbe represented respondent. Approximately 5 of the 10

hours of the first day of trial were spent dealing with frivol ous
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issues. W order Ms. Spaid to reinburse respondent for 5 hours
of Ms. Zusi’s tinme and 5 hours of Ms. Moe’s tine.

On March 26, 2001, Ms. Spaid faxed Ms. Zusi copies of
vari ous docunments purporting to substantiate the validity of the
trusts. M. Zusi spent 2 hours on March 30 and April 6, 2001,
reviewi ng docunents relating to frivolous issues and preparing to
rebut them We order Ms. Spaid to reinburse respondent for 2
hours of Ms. Zusi’s tine.

On June 20, 2001, Ms. Zusi and Ms. Moe participated in a
conference call with Ms. Spaid and the Court. The Court
expressed its displeasure with the format of the second
stipulation of facts prepared by Ms. Spaid. Pursuant to the
Court’s request, respondent’s counsel reconpiled the second
stipulation of facts. M. Zusi and Ms. Moe spent 5 and 4 hours,
respectively, reconpiling the second stipulation of facts.

We do not believe it is unreasonable for respondent to
request to be reinbursed for attorney’s fees for reconpiling the
second stipulation of facts, which dealt entirely with frivol ous
i ssues. However, we believe that respondent incurred the
attorney’s fees relating to the reconpilation of the second
stipulation of facts as a result of Ms. Spaid s negligent |ack of
organi zati on and do not order Ms. Spaid to pay respondent’s

attorney’ s fees.
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On June 21, 2001, Ms. Zusi and Ms. Moe participated in a
conference call with Ms. Spaid and the Court. The purpose of the
conference call was to adnonish Ms. Spaid that evidence of
deductions needed to be included in the record and explain to M.
Spaid that a gratuitous transfer of assets to a trust does not
result in a stepped-up basis for the assets. Respondent requests
rei mbursenment for 4.5 hours of Ms. Zusi’s tinme and 1 hour of Ms.
Mbe's time. We do not order Ms. Spaid to reinburse respondent
for any of the tine Ms. Zusi and Ms. Moe spent preparing for and
participating in the conference call because the call dealt
al nost entirely with issues that arose because of Ms. Spaid s
negl i gence.

FromJuly 2 to 6, 2001, Ms. Zusi spent 25.5 hours revising
the second stipulation of facts and preparing the acconpanyi ng
exhibits. M. Zusi’'s affidavit states: “This time would not
have been necessary if Ms. Spaid had conplied with the Court’s
directives and with the Tax Court Rules”. W believe the tine
Ms. Zusi spent revising the second stipulation of facts was
caused by Ms. Spaid' s negligence, not her know ng and reckl ess
conduct. Accordingly, we do not order Ms. Spaid to reinburse
respondent for any of the time Ms. Zusi spent revising the second
stipulation of facts.

On July 17, 2001, Ms. Zusi and Ms. Me spent 2 hours each

preparing for and participating in a conference call with Ms.
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Spaid and the Court. The conference call dealt solely with
frivol ous issues raised by Ms. Spaid. W order Ms. Spaid to
rei mburse respondent for 2 hours of Ms. Zusi’s tine. W do not
order Ms. Spaid to reinburse respondent for Ms. Moe’'s tine.

On August 1, 2001, Ms. Zusi and Ms. Moe participated in a
conference call with the Court and Ms. Spaid. The conference
call concerned the second stipulation of facts and the
acconpanyi ng exhibits. Respondent requests rei nbursenent for 4
hours of Ms. Zusi’'s tinme and 2 hours of Ms. Mie's tinme. We do
not order Ms. Spaid to reinburse respondent for any of the tine
spent by Ms. Zusi and Ms. Moe preparing for and participating in
the conference call because it was required by Ms. Spaid’ s
negl i gence.

On August 16, 2001, Ms. Spaid faxed Ms. Zusi a warning that
Ms. Spaid would nove for sanctions against the I RS under section
6673(a) (1), which does not provide for sanctions against the |IRS.
Ms. Zusi spent 5 hours researching and preparing a defense to the
t hreat ened sanctions. W order Ms. Spaid to rei nburse respondent
for 5 hours of Ms. Zusi’s tine.

On August 21, 2001, the trial was concluded. Approximtely
5 hours of the trial were devoted to frivolous issues, including
the shamtrusts and the “Delpit” and “Scar” issues. M. Zusi and

Ms. Mbe both appeared on behal f of respondent. W order Ms.
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Spaid to rei nburse respondent for 5 hours of Ms. Zusi’s tinme and
5 hours of Ms. Mde’'s tine.

On August 23 through Novenber 9, 2001, Novenber 13-28, 2001
and January 18-29, 2002, Ms. Zusi prepared respondent’s ori gi nal
posttrial brief and reply brief, which were reviewed by M. Me.
Ms. Zusi all eges she spent 62 hours on frivol ous issues, and that
Ms. Moe spent 5.75 hours review ng and conferring with M. Zusi
on the frivolous issues. W do not order Ms. Spaid to reinburse
respondent for any of the tine spent by Ms. Zusi and Ms. Moe in
preparing respondent’s posttrial and reply briefs. By this tine,
the “Delpit”, “Scar”, and “Agency” argunments had clearly been
established as frivolous, petitioner had conceded the sham trust
i ssue, respondent’s briefs nmake only a passing reference to the
frivol ous argunents, and, in any event, the tine alleged to have

been spent on the frivolous argunents appears to be excessive.



