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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVI N, Judge: Respondent determ ned deficiencies in

petitioners’ Federal incone tax and an addition to tax and a

penalty as foll ows:

1

These cases were consolidated for trial,
opi ni on.

briefing, and
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Far amar z El ghani an

Addition to Tax and Penalty

Year Deficiency Sec. 6661, |.R C. Sec. 6662(a), |I.R C
1987 $1, 867

1988 186, 159 $46, 540

1989 219, 622 $43, 924

Faramarz and M tra El ghani an

Year Defi ci ency
1990 3, 949
1991 3, 949

The issues for decision are:

1. Whet her petitioner’s? | oss on the expropriation of his
famly’' s lIranian property occurred in 1979, as respondent
contends, or in 1986, as petitioners contend. W hold that it
occurred in 1979.

2. Whet her petitioner was a resident of the United States
in 1979. W hold that he was not.

3. Whet her petitioner is entitled to a settlenment of his
cl ai med deduction for expropriation | osses on the sane terns as
respondent’s settlenment with petitioner’s father and brother. W
hold that he is not.

4. Whet her petitioner is liable for the addition to tax

under section 6661(a)® for 1988 and the accuracy-rel ated penalty

2 References to petitioner are to Faramarz El ghani an.

3 Section references are to the Internal Revenue Code as
anended and in effect in the years in issue. Rule references are
to the Tax Court Rules of Practice and Procedure.
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under section 6662(a) for 1989 for substantial understatenent of
tax. We hold that he is not.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

Petitioners were married and resided in France when they
filed their petition.*

1. Petitioner's Famly and Early Years

Petitioner was born in Iran in 1950 or 1951. Petitioner’s
father and several of his father’s brothers owned businesses in
| ran whi ch had 5, 000-8, 000 enpl oyees in the 1970s.

Petitioner’s father was born in lran. H's nother was born
in London. Petitioner attended school in Iran from 1957 to May
1965. Petitioner never worked for his famly’s businesses in
I ran.

Petitioner applied for an alien registration receipt card

(green card)® in 1965 when he was about 14 years old. In his

4 Petitioner testified that he and his wife resided in
France begi nning before Sept. 11, 2001, and continuing through
the date of trial. Petitioners stated in the petition that their
mai | i ng address was c/o Steven E. Golden, C. P.A , in New York,
New York. There is no evidence that they resided in New York
when they filed the petition.

> "Green card" is the common nane for a Form1-151, Alien
Regi stration Receipt Card. See Mworhead v. United States, 774
F.2d 936, 938-939 n.4 (9th Cr. 1985); Gooch v. dark, 433 F.2d
74, 76 (9th Gr. 1970); see also sec. 264 of the Immgration and
Nationality Act (1952), ch. 477, 66 Stat 163, 224, as anended, 8
US C sec. 1304 (1994); 8 CF.R sec. 264.5 (2000); CGordon &




- 4 -
green card application, petitioner said that he intended to study
in the United States and stay as an immgrant. The United States
issued a green card® to petitioner, his parents, and a brother
and sister in the md-1960s. Petitioner’s father canme to the
United States in the m d-1960s for an anount of tinme not
specified in the record and then returned to Iran.

Petitioner visited the United States in July 1965. He had
his green card at that tine. Also that nonth, he began attending
hi gh school in Geat Britain. Petitioner attended high school in
Engl and until May 1969.

2. Petitioner’'s Presence in the United States From 1969 to
1977

Petitioner applied only to colleges in the United States.
Petitioner came to the United States on an Iranian passport and a
student visa’ issued by the United States in 1969.

Petitioner attended Florida Southern College fromJuly 1969

to May 1973, and he received a 4-year college degree in business.

Rosenfield, Inmgration Law and Procedure, sec. 6.10d (rev. ed.
1959) and sec. 6.9d (rev. ed. 1985).

1n aletter to petitioner dated Sept. 22, 1986, the
District Director for the New York District of the U S
Department of Justice, Inmgration and Naturalization Service,
stated that petitioner was a | awful permanent resident on July
28, 1965.

" A student visa authorizes an alien to be admtted to the
United States for the tine necessary to conplete a full course of
study plus 60 days. Immgration and Nationality Act (1952), ch.
477, sec. 101(a)(15)(F), 66 Stat. 163, 168; 8 U S.C sec.
1101(a)(15)(F); 8 CF.R sec. 214.2(f)(5).
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VWhile in Florida, petitioner obtained a |license to buy and sel
real estate.

Petitioner went to |Iran about once every 2 years during the
years he was an undergraduate student. He stayed 2-3 weeks per
visit. In the late 1960s and early 1970s, petitioner told his
parents that he intended to reside in the United States.
Petitioner married his cousin, Shirley Elghanian, in Iran in July
1972.

Petitioner began attendi ng graduate school at George
Washi ngton University, Washington, D.C., in Septenber 1973. He
received a master’s degree in business adm nistration in 1976.
Petitioner and Shirley El ghanian rented an apartnent in
Washi ngton, D.C., while petitioner attended George WAshi ngton
Uni versity.

After petitioner finished graduate school, he and Shirl ey
El ghani an shared an apartnment in Boston with Meez El ghani an,
Shirley El ghanian’s brother and petitioner’s cousin. Petitioner
and Moeez El ghani an viewed various properties for possible
syndi cation, and they traveled frequently.

Petitioner told his brother Phillip Elghanian after 1970 and
after petitioner got married that he intended to reside in the
United States. Nassar Victory (Victory), petitioner’s second
cousin, saw petitioner about 10 tines per year from 1970 to 1977.

Petitioner told Victory that he intended to reside in the United
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States. After graduate school, petitioner told Steven Kum n
(Kumn), a friend of his who lived in the Boston area, that
petitioner intended to reside in the United States.

3. The Custons Adnministration Building in Tehran, Iran

On a date not specified in the record, petitioner’s father
paid about $2 mllion to buy land in Tehran, Iran, on which he
intended to build his personal residence. At a tinme not
specified in the record, petitioner’s father arranged to have the
Custons Adm nistration Building constructed on that site.
Petitioner’s parents owned the |and on which it was to be built.

The Custons Adm ni stration Buil ding had 3 underground
parking |l evels, about 25 retail stores, and 3 office towers which
were 11 or 12 stories high. The building occupi ed about an acre
of land. It cost about $15 mllion to build the Custons
Admi ni stration Building and another $1.5 to $2 mllion for tenant
i nprovenents. The Iranian Departnment of Taxation and Custons
occupi ed the Custons Adm ni stration Buil di ng.

Petitioner conveyed an interest in the building (about 6
meters by 14 meters, not otherw se described in the record) to
the regional electrical conpany for a price not stated in the

record on a date not clear fromthe record.
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4. Events From 1977 to June 1979

Based on the experiences of sone of his relatives,
petitioner believed that he would be required to serve for 2
years in the Iranian mlitary in order to return to Iran |later to
deal with his famly' s property. On a date in 1977 not specified
in the record, petitioner returned to Iran to begin that service.
Petitioner’s parents lived in Iran at that tine. Petitioner left
a car, sone dishes, photographs, and clothing in Boston, which he
intended to reclaiml ater.

Shirley Elghanian returned to Iran with petitioner in 1977.
Petitioner’s daughter, Roya, was born in Iran in Decenber 1977.
Because of political unrest in Iran, Shirley El ghanian and Roya
went to London in 1978 to live with Shirley El ghanian’s parents.

Petitioner’s nother and his brother, Phillip El ghanian,
noved to the United States in 1978.

B. Events in 1979

1. The Expropriation

In January 1979, the Shah of Iran was deposed in a
revolution. The Ayatollah Khoneini becane the new | eader of

lran.®

8 For a nore detailed account of these events in lran, see
Contl. Ill. Corp. v. Conm ssioner, 94 T.C 165 (1990);
Hal | i burton Co. v. Conm ssioner, 93 T.C. 758 (1989), affd. 946
F.2d 395 (5th Gr. 1991); and Moshrefzadeh-Sani v. Conm Ssioner,
T.C. Meno. 1992-592.
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Petitioner’'s father noved to the United States in 1979.
Petitioner’'s father’s green card was renewed at that tine.
Petitioner’s parents have lived in the United States since 1979.
In April or May 1979, petitioner’s father asked his son-in-I|aw,
Al ex Ebrahi nzadeh (Ebrahi nzadeh), to retrieve the famly’s green
cards frompetitioner’s father’s office in Tehran and bring them
to himin New York. A U S. Custons inspector confiscated those
green cards when Ebrahi nzadeh brought theminto the United
St at es.

2. Petitioner’'s | nprisonment and Escape Fromlran

Petitioner conpleted 2 years of service in the Iranian
mlitary around May 1, 1979. He intended to |eave Iran at that
tinme, but the Iranian governnent prevented petitioner from
| eavi ng. Habi b El ghani an, petitioner’s uncle, was executed on
May 29, 1979. The Irani an governnent expropriated petitioner’s
fam |y businesses and property.

On June 1, 1979, petitioner was arrested, blindfol ded,
interrogated, and inprisoned. He was released on July 1, 1979,
He reasonably feared for his life in Iran, and on July 13, 1979,
he fled fromlran under an assuned nane. He has not returned to
| ran since then.

3. Petitioner’s Travels in 1979

After leaving Iran, petitioner went to London to see Shirley

El ghani an and Roya. He stayed there for a few weeks. On August
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1, 1979, he traveled to Spain to visit his brother, Farhad
El ghanian, and to obtain a visa to cone to the United States. He
received a B-1 or B-2 entry visa.?®

Petitioner then went to New York where he spent about 3
weeks with his parents, famly, and friends. He then went to
France for about 1 nonth. Petitioner went to London for 2-3
weeks in Novenmber 1979, and then to Israel for 1-2 weeks, and
back to London for about 2 weeks.

Petitioner then went to New York, stayed briefly with his
parents, and, in Decenber 1979, began occupying an apartnment at
279 E. 44th Street owned by petitioner, his wife, and her two
sisters. Petitioner had a birthday party for his brother Phillip

at that apartnment in Decenber 1979.

° B visas pernt aliens to enter the United States
tenporarily if they have a foreign residence that they have no
i ntention of abandoni ng, and do not engage in | abor, study, or
work as a representative of foreign nedia while in the United
States. See sec. 101(a)(15)(B) of the Immgration and
Nationality Act, 66 Stat. 168, 8 U S. C. sec. 1101(a)(15)(B). A
B-1 visa may be issued to an alien visiting the United States on
business for up to 6 nonths and may be extended for periods of up
to 6 nonths. 8 C.F.R sec. 214.2(b) (1976); see El saesser V.
Comm ssioner, T.C. Meno. 1978-2 (applies 8 C.F. R sec. 214.2(b)
(1976)). B-2 visas are issued to aliens who are tenporary
visitors to the United States for business or for pleasure. See
sec. 101(a)(15)(B) of the Immgration and Nationality Act, 66
Stat. 168, 8 U S.C. sec. 1101(a)(15)(B); 22 CF.R 41.12 (1970
ed.). A B2 visa my be issued to an alien visiting the United
States tenmporarily if the alien has perm ssion to enter a foreign
country when he or she |leaves the United States. 22 C F.R sec.
41.25 (1970 ed.); see Dillin v. Conm ssioner, 56 T.C. 228, 243
(1971) (discussing B visas and applying 22 C.F.R sec. 41.25
(1970 ed.)).
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Petitioner was not engaged in the sale of stock as a trade
or business in 1979. Petitioner owned a rental apartnment near
London that he had received as a gift. He never lived in that
apartnent.

C. Events in the 1980s

1. Filing of Petitioner’'’s Famly's Expropriation Caim

Petitioner and his famly | earned of the expropriation in
1980. On May 15, 1980, petitioner’s father, on behalf of his
imredi ate famly, filed wwth the Ofice of Foreign Assets Control
of the United States Departnent of the Treasury a claimfor the
expropriated property (Census of Clainms by United States Persons
Against lran). Init, petitioner’s father clainmed expropriation
| osses of $113, 530,000, including stock which he val ued at
$11, 580, 000; the Custons Admi nistration Building which he val ued
at $20 mllion; other real property which he valued at $10.45
mllion; |oans which he valued at $1.5 million; and tangible
personal property which he valued at $70 million. Petitioner
signed the claim In the claim petitioner’s father stated that
the date of | oss was June or July 1979. Petitioner’s famly
prepared the formfromnenory. None of the property listed in
the claimwas ever connected with a trade or business in the

Uni ted St ates.
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2. Petitioner’'s Activities

In 1980, petitioner traveled to and from New York and
Eur ope, spending a nonth or two at each location. At that tine,
petitioner’s wwfe's famly owned four or five hotels in central
London, the | argest of which had 400 roons.

Shirl ey El ghanian and Roya were in London until the end of
1981. At that time they went to New York and stayed with
petitioner in the apartnment at 279 E. 44th Street. |In My 1982,
petitioner, Shirley Elghanian, and Roya noved to an apartnent on
57th Street in New York, where they lived until Septenber 1982.

Petitioner and Shirley El ghanian separated in Septenber
1982. Shirl ey El ghanian and Roya went to London on October 6,
1982. Petitioner went to London in |late October 1982, to visit
Roya, to try to reconcile with Shirley El ghanian, and to retain
di vorce counsel. Thereafter, petitioner traveled frequently
bet ween London and New York to try to gain custody of Roya and to
conduct business not described in the record in London.

On Septenber 7, 1983, U.S. Immgration and Naturalization
Service (INS) authorities stopped petitioner at JFK I nternati onal
Airport. They alleged that he had presented an altered Iranian
passport. Petitioner told themthat personnel at an Iranian
consul ate had nade handwitten entries on the renewal pages of
petitioner’s Iranian passport, including extending the expiration

date. At that tine, in response to a request froman INS
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officer, petitioner provided an affidavit regarding his
application to enter the United States. In it, he said, inter
alia, (1) that he did not have an apartnent in the United States,
(2) that he would eventually like to reside permanently in the
United States, and (3) that he intended to stay in the United
States for several weeks and then travel to Israel.

Petitioner applied for political asylumin the United States
in October 1983. He was staying at his parent’s apartnent in New
York at that tinme. Petitioner was granted political asylumin
the United States on April 20, 1984. He was divorced from
Shirley El ghanian in 1984.

Around 1985, petitioner’s famly heard that the Iranian
gover nnment woul d wel cone expatriates to return to run their
former businesses. Khalil and Sol eyman El ghani an, petitioner’s
cousins, went to Iran on behalf of the famly in 1985 in an
attenpt to reclaimElghanian famly assets. They discovered that
the offer was a hoax. They believed that they were in danger in
Iran. They paid snugglers to help them escape fromlran

D. Petitioner’'s Tax Filing and Earnings Hi story and 1986 | ncone
Tax Return

Petitioner filed no U S. Federal income tax returns for any
tax year before 1986. He had no earnings in the United States

bef ore 1987.
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A certified public accountant (C P. A ) prepared petitioner’s
1986 incone tax return on April 21, 1987. In it, petitioner
reported no gross incone and no tax due.

On Novenber 5, 1987, petitioner’s C P.A prepared
petitioner’s anended return for 1986. |In that return, petitioner
clainmed a $9, 339, 066 | oss on Form 4797, Gains and Losses From
Sal es or Exchanges of Assets Used in a Trade or Business and
| nvol untary Conversions. The $9, 339,066 | oss was based on
petitioner’s share of the famly assets expropriated by the
| rani an governnment. Petitioner attached the foll ow ng statenent
to his anended 1986 return:

The | osses taken on Form 4797 represent taxpayers’

| osses of business assets in Iran. They are based
solely on the Census of Clainms by United States Persons
Against Iran filed wwth the Ofice of Foreign Assets
Control, Department of the Treasury, Washington, D.C
20220, by the taxpayers’ famly. The taxpayers’ famly
has allocated to each famly nenber their proportionate
interest in such assets. The only |osses taken were

t hose the taxpayer deened to be business assets and it
is their contention that anmount clainmed are their

costs. The taxpayers determ ned that these assets were
only seized in 1986. The tax preparers have not
verified the assets, their costs or the year the |oss
was i ncurred.

E. Petitioner’s 1987-91 I ncone Tax Returns

Petitioner filed returns for 1987-89, and petitioners filed

joint returns for 1990-91 in which they reported the foll ow ng:
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State Net

Taxabl e Tax Capi t al Sched. E  Operating
Year VWages I nterest Dividends Refund (Losses) (Losses) (Losses)
1987 $5, 272 $2, 957 ($3, 000) (%9, 339, 066)
1988 $400, 000 262,895 395, 255 (3,000) (%17, 708) (694, 227)
1989 1, 000, 000 701, 424 218, 188 (3,000) (231, 737) (8,622,478)
1990 719, 826 31, 905 (3,000) (79, 383) (25, 850)
1991 6, 921 133, 587 16, 136 $958 (3,000) (447)

F. Events After the 1980s

Petitioner married Mtra Rasson in New York, New York, in
1990. Petitioner began living with his famly in France at a
time not specified in the record before Septenber 11, 2001, and
continuing through the date of trial. H's children attend school
there. Petitioner has never becone a citizen of the United
St at es.

G Respondent’s Settlenent Wth Petitioner’s Father and Brother

Petitioner’s father and Phillip El ghanian each deducted
| osses of $9, 339,066 for 1980 fromthe expropriation of their
| rani an property. Those | osses were carried forward to 1988 and
1989 by petitioner’s father and to 1989 by Phillip El ghanian. In
2003, the Conmi ssioner allowed each of them an NOL of $3, 868, 946.
OPI NI ON

A. VWhet her the Expropriation Loss Occurred in 1979 or 1986

To be a deductible | oss under section 165, the transaction
nmust be cl osed, conpleted, and fixed by identifiable events in

the taxable year. Boehmyv. Comm ssioner, 326 U. S. 287, 291-292

(1945); sec. 1.165-1(b), Inconme Tax Regs. Wiether a |oss
occurred during a particular taxable year is a question of fact.

Boehm v. Commi ssioner, supra at 294; Korn v. Commi ssioner, 524
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F.2d 888, 890 (9th Cir. 1975), affg. T.C. Menp. 1973-258. An
i nportant indication of the year of loss is the year that the
t axpayer |oses control and possession of the property. United

States v. S.S. Wiite Dental Manufacturing Co., 274 U.S. 398, 402

(1927).

Petitioners contend that the expropriation |oss occurred in
1986 because (1) the Iranian governnment prom sed until 1986 to
restore the assets to the Elghanian famly if they would return
to operate the business; (2) petitioner believed until the tine
of the Iran-Contra affair in 1986 that the United States would
overthrow the Iranian governnent, enabling his famly to recover
its property; and (3) petitioner had a reasonabl e prospect of
recovery until 1986

We disagree. The Iranian governnent’s attenpt to lure
menbers of petitioners’ famly back to Iran was a hoax.
Petitioner’s belief that the United States would restore his
famly’' s property was renote, nebul ous, and specul ative. A |loss
deduction is not postponed based on renote or nebul ous
possibilities of recovery. [d. at 402-403. W conclude that the
|l oss did not occur in 1986, and, based on this record, that it

occurred in 1979, the year of the expropriation.?

10 Ppetitioners bear the burden of proof on the residence
and expropriation loss issues. Rule 142(a); Welch v. Helvering,
290 U. S. 111, 115 (1933). The burden of proof for a factual
issue may shift to the Comm ssioner under certain circunstances.

(continued. . .)
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B. VWhet her Petitioner WAs a Resident of the United States in
1979

1. Backgr ound

The parties dispute whether petitioner was a resident of the
United States in 1979.1 |f petitioner was not a U S. resident
in 1979, then petitioners may not deduct the expropriation |osses
in 1979, or carry those |l osses forward to later years during
which he was a U S. resident.

An alien is a resident of the United States if he or she is
present in the United States and is not a nere transient or
sojourner, the determ nation of which depends on the intended
| ength and nature of the stay. Sec. 1.871-2(b), Incone Tax Regs.
The fundanmental issue in determ ning residence is whether the
alien intends to make the United States his or her hone. Dawson

v. Comm ssioner, 59 T.C 264, 268 (1972). An alien who lives in

the United States and has no definite intention as to his or her
stay is a resident for purposes of the incone tax. |d. at 268

n. 3.

10, .. conti nued)
Sec. 7491(a). Petitioners do not contend that sec. 7491(a)
appl i es.

1 1n deciding petitioner’s residence for 1979, we consider
the law then in effect. Sec. 7701(b) was enacted in 1984
effective for taxable years beginning after Dec. 31, 1984.
Deficit Reduction Act of 1984, Pub. L. 98-369, sec. 138, 98 Stat.
672.
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The term “resi dence” and “dom cile” are not synonynous;
however, to be a resident, the taxpayer nust have sone degree of
per manent attachnent to the country of residence. Park v.

Commi ssioner, 79 T.C 252, 287 (1982), affd. w thout published

opinion 755 F.2d 181 (D.C. Cir. 1985). An individual my be a
resident of the United States wthout termnating his or her
residence in another country. [d. at 287-288.

2. VWhet her Petitioner WAs a Resident of the United States
in 1979

Petitioner argues that the follow ng establish that he was a
U S resident from 1969 through the years at issue: (a) He was
i ssued a green card in 1965; (b) he was in the United States from
1969 through 1977 and part of 1979; (c) his parents, brother, and
sone other famly nenbers lived here; and (d) he told sone
menbers of his famly and friends that he wanted to live in the
United States.

a. Petitioner’'s Green Card

Petitioner argues that the fact that he received a green
card and permanent |awful resident status in 1965 shows that he
was a resident of the United States from 1969 through the years
in issue. W disagree. Issuance of a green card in 1965, when
petitioner was about 14 years old, has little or no bearing on
whet her petitioner was a resident in 1979. For that we look to

events which occurred closer to 1979.



- 18 -

One reason that we give little weight to the fact that
petitioner had a green card in 1965 is that petitioner, in his
dealing with U S. immgration matters, frequently acted as if he
were not a U S. resident. First, the record does not indicate
that petitioner ever used the green card after his short visit
here in July 1965.

Second, petitioner used a student visa issued by the United
States to enter the United States in 1969 to attend coll ege.

What ever intent to reside in the United States that petitioner
may have had when he obtained a green card in 1965 is cl ouded by
hi s obtaining a student visa, which authorizes an alien to remain
inthe United States only as |long as necessary to conplete a
course of study plus 60 days. Sec. 101(a)(15)(F) of the

| mm gration and Nationality Act,!? 66 Stat. 168, 8 U. S.C. sec.
1101(a) (15)(F)(1); see 8 CF.R sec. 214.2(f)(5)(iv) (1981).

Petitioner testified that he obtained and used a student
visa in 1969 to facilitate leaving Iran to attend college in the

United States and to facilitate travel to and from Il ran when he

2 |mmigration and Nationality Act (1952), ch. 477, sec.
101(a)(15)(F), 66 Stat. 168; 8 U S.C. sec. 1101(a) (15 (F) (i)
(1970), describes persons qualified for a student visa as:

an alien having a residence in a foreign country which
he has no intention of abandoning, who is a bona fide
student qualified to pursue a full course of study and
who seeks to enter the United States tenporarily and
solely for the purpose of pursuing such a course of
study consistent with * * * [requirenents set forth
el sewhere in the Code]. [Enphasis added.]
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did not have his green card. Despite his explanation, we believe
petitioner’s use of a student visa is inconsistent wwth a claim
that, at that tinme, he intended to be in the United States other
than as a student.

Third, petitioner entered the United States under a B-1 or
B-2 visa in 1979. Aliens entering the United States under a B
visa may stay in the United States only tenporarily. Sec.
101(a) (15)(B) of the Imrgration and Nationality Act,!® 66 Stat.
167, 8 U.S.C. sec. 1101(a)(15)(B);* 8 C.F.R 214.2(b)(1976).
Authorities issuing the B visa presunably found!® that petitioner

qualified for it at the tinme; i.e., that he was entering the

13 |mmgration and Nationality Act (1952), ch. 477, sec.
101(a)(15)(B), 66 Stat. 167; 8 U.S.C. sec. 1101(a)(15)(B) (1970),
descri bes persons qualifying for a B visa as:

(15) The term"inmm grant” means every alien except
an alien who is within one of the foll ow ng cl asses of
noni mm grant aliens—

* * * * * * *

(B) an alien (other than one comng for the
pur pose of study or of performng skilled or unskilled
| abor or as a representative of foreign press, radio,
film or other foreign information nedia comng to
engage in such vocation) having a residence in a
foreign country which he has no intention of abandoni ng
and who is visiting the United States tenporarily for
busi ness or tenporarily for pleasure; [Enphasis added. ]

14 See supra note 9.

15 See Zacharias v. McGrath, 105 F. Supp. 421, 427 (D.D.C
1952) (presunption of regularity applies to inmmgration matters).
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United States tenporarily, that he had a foreign residence that
he had no intention of abandoning, and that he did not enter to,
for exanple, work or study. See supra p. 9 note 9, p. 19 note
13.

Fourth, petitioner’s statenent in his application for
permanent residence in the United States in 1983 that he
“eventual ly” would like to permanently reside in the United
States seens at odds with the proposition that he already was a
U S. resident.

b. Petitioner’'s Years in the United States

Petitioner argues that the fact that he was in the United
States from 1969 through 1977 and part of 1979 establishes that
he was a U. S. resident in 1979. W disagree. Petitioner did not
work in the United States, participate in the econony or society,
or denonstrate a degree of permanent attachnent to the United

St at es. Park v. Conmi ssioner, 79 T.C. at 287; see Denpbre v. Kim

538 U.S. 510, 544 (2003); Inre Giffiths, 413 U S. 717, 722

(1973); Sochurek v. Conm ssioner, 300 F.2d 34, 38 (7th Cr

1962), revg. and remanding 36 T.C. 131 (1961).
Petitioners point out that we have held that a taxpayer who
entered the United States under a student visa was a U S.

resident. Siddiqi v. Conmm ssioner, 70 T.C. 553 (1978).

Petitioners contend that this case is like Siddigi. W disagree.

The taxpayer in that case interrupted his formal education to
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work full time and earn wages for 14 nonths. [d. at 557. His
contacts with the econony were greater than those of petitioner.
Petitioner obtained a real estate license in Florida, and he
consi dered real estate syndication and viewed real estate while
i n Boston. However, he was not enployed in the United States
from 1969 to 1979, and he did not earn any incone in the United
States fromreal estate or any other business activity during
those years. He did not show that he had econonmic ties to the
United States simlar to the taxpayer in Siddiqi.

Petitioner traveled to London, Spain, France, and Israel in
1979. In that year his trips to and activities in the United
States were very limted. He occupied an apartnent in New York
in Decenber, but he did not show an intent to formties to the
community. During his tinme as a student, in Boston, and in New
York in 1979, petitioner was not deeply or continuously involved
i n business, personal, social, or political affairs in the United

St at es. Cf. Park v. Conmi ssioner, 79 T.C. at 289.

C. Petitioner’s Famly Menbers

It appears fromour record that petitioner’s parents and
brother, Phillip El ghanian, have been U. S. residents since 1978
or 1979. Petitioner contends that this shows that he was al so a
resident in 1979. W disagree. Petitioner has nmade ot her

choi ces, apparently independent of his famly.
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d. Petitioner's Statenents to Famly and Friends

Petitioner points out that sone of his famly nmenbers and
friends testified that he told themin the 1970s that he intended
toreside in the United States. W have no reason to doubt that
testinony, but we believe petitioner’s actions over the years
speak nmore clearly to his intent than his statenents to those
W t nesses.

e. The Petition in This Case

Petitioner signed both petitions which state that he becane
a US. resident in 1982. W treat those statenents as
petitioner’s adm ssion that he was not a resident of the United
States in 1979. Statenents in petitions filed in this Court are
bi ndi ng adm ssions by a taxpayer absent cogent proof that they

are incorrect. See Beard v. Conmissioner, 82 T.C. 766, 768 n.6

(1984), affd. 793 F.2d 139 (6th G r. 1986); Myoneyham v.

Conmi ssioner, T.C. Menp. 1991-178. Petitioners have not

present ed cogent proof that petitioner was a resident of the
United States in 1979.

3. Concl usi on

We conclude that petitioner was not a U. S. resident in 1979.
C. Whet her Petitioner Is Entitled To Deduct an Expropriation

Loss in the Sane Amobunt as That All owed by Respondent in a
Settlenent Wth H s Fat her and Brot her

Respondent permtted petitioner’s brother and father each to
carry forward expropriation | osses of $3,868,946 from 1980.

Petitioners contend that his | osses were the sane as his father
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and his brother, and that respondent nust treat petitioner and
his father and brother consistently. W disagree.

Tax | aws nmust be applied as uniformy as possible. See

Sunday Lake Iron Co. v. Wakefield Tp., 247 U S. 350 (1918).

However, the Conm ssioner is not required to offer a settl enent
to one taxpayer consistent with that offered to other simlarly
situated taxpayers, absent proof that a taxpayer has been singled
out for adverse treatnent based on inperm ssible considerations
such as race or religion, and absent contractual agreenents to

the contrary. Estate of Canpion v. Comm ssioner, 110 T.C. 165,

170 (1998), affd. w thout published opinion sub nom Drake Ol

Tech. Partners v. Conm ssioner, 211 F.3d 1277 (10th C r. 2000),

and Tucek v. Conmm ssioner, 198 F.3d 259 (10th G r. 1999); Norfolk

S. Corp. v. Comm ssioner, 104 T.C 13, 58-59, supplenented by 104

T.C. 417 (1995), affd. 140 F.3d 240 (4th Gir. 1998); Davis V.

Comm ssioner, 65 T.C. 1014, 1022 (1976).

Petitioners contend that respondent is estopped from denying
that petitioner is entitled to deduct expropriation |osses in the
sane anount as respondent allowed for his father and brother. W
di sagree. For estoppel to apply to a party, the other party nust
have reasonably relied to its detrinment on the conduct of the

estopped party. Lyng v. Payne, 476 U. S. 926, 935-36 (1986);

Heckler v. Cnmy. Health Servs., Inc., 467 U S. 51, 59 (1984).

Petitioner filed his 1986 anended return in 1987, which was
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before respondent settled with his father and brother in 20083.
Petitioner could not have relied on those settlenents when he
filed his 1986 anended return. There is no evidence that
petitioner relied on any conmmuni cation by respondent in preparing
his 1986 anended return. Finally, it appears fromour record
that petitioner’s parents and probably his brother were U S
residents by 1979. In his petition, petitioner stated that he
becanme a U. S. resident in 1982. Qur record suggests that
petitioner did not establish U S. residence when his father and
br ot her did.

We concl ude that estoppel does not apply and that petitioner
is not entitled to deduct an expropriation |oss in the sane
anount as that allowed by respondent in a settlenment with his
father and brother.

D. Whet her Petitioner Is Liable for the Addition to Tax and

Penalty for Substantial Understatenent of | ncone Tax for
1988 and 1989

For 1988, a taxpayer is liable for an addition to tax equal
to 25 percent of the amobunt of any underpaynent attributable to a
substantial understatenent of incone tax. Sec. 6661(a). The
anount of the understatenent is reduced by anounts attri butabl e
toitenms (1) for which there existed substantial authority for
the taxpayer's position, or (2) adequately disclosed on the
taxpayer’s return or in a statenent attached to the return. Sec.

6661(b) (2)(B).
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For 1989, a taxpayer is |liable for an accuracy-rel ated
penalty in the anount of 20 percent of any part of an
under paynent attributable to, anong other things, a substanti al
understatenent of inconme tax. Sec. 6662(a) and (b)(2). The
anount of the understatenent is reduced by anounts attri butabl e
toitems (1) for which there was substantial authority for the
taxpayer's position, or (2) adequately disclosed on the
taxpayer’s return or in a statenent attached to the return. Sec.
6662(d)(2)(B). The accuracy-related penalty does not apply to
any part of an underpaynent for which was a reasonabl e cause and
with respect to which the taxpayer acted in good faith. Sec.
6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs.

Respondent contends that petitioner is liable for the
addition to tax under section 6661(a) for 1988 and the accuracy-
rel ated penalty under section 6662(a) for 1989 for substanti al
understatenent of tax. W disagree. Petitioner attached a
statenment (which he titled a “rider”) to his 1986 anmended return.
Di sclosure is adequate under section 6661(b)(2)(B)(ii) if, inter
alia, it is made on a statenment that includes a caption
identifying the statenment as disclosure under section 6661. Sec.
1.6661-4(b) and (c), Income Tax Regs. The statenent and the
return were sufficient to apprise respondent that the deduction
was for an expropriation loss, its anount, and the potenti al

controversy. Petitioner did not refer to section 6661 on his
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1986 anended return or its attachnents. However, a disclosure
need not do so if, as here, it clearly puts the Conm ssioner on

notice of the possible controversy. See Schirner v.

Comm ssioner, 89 T.C. 277, 285-286 (1987); Mtchell v.

Comm ssioner, T.C Meno. 1994-237, affd. 73 F.3d 628 (6th Gr.

1996) .

We conclude that petitioner is not |iable for the addition
to tax under section 6661(a) for 1988 and for the accuracy-
rel ated penalty under section 6662(a) and (b)(2) for 1989 for
substanti al understatenent of tax.

Deci sions will be

entered under Rul e 155.




