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HAI NES,

petitioner’s

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

Judge: Respondent determ ned deficiencies in

Federal incone taxes for 1999, 2000, and 2001 (years

at issue) of $1,517,634, $3,859,291, and $1,737,726, as well as

additions to

and $434, 432,

tax under section 6651(a)(1) of $379, 409, $868, 340,

respectively, and additions to tax for 2000 under
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section 6651(a)(2) of $964, 823, and under section 6654(a) of
$206, 144.1

After concessions,? the issues for decision are: (1)
Whet her respondent violated petitioner’s due process rights when
he failed to provide petitioner or his representative a notice of
bypass pursuant to section 601.506(b)(1), Statenent of Procedural
Rul es, and a 30-day letter pursuant to section 601.105(d) (1),
Statenent of Procedural Rules; (2) whether respondent’s use of
t he bank deposits nmethod to reconstruct petitioner’s incone for
the years at issue was arbitrary and unreasonable; (3) whether a
Service Center’s closing notice for 2001 was a cl osi ng agreenent
within the nmeani ng of section 7121; (4) whether respondent’s
exam nation of petitioner’s 2001 tax year violated section
7605(b); (5) whether petitioner substantiated Schedule C, Profit

or Loss From Busi ness, costs of goods sold or deductions for the

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and Rule references are to
the Tax Court Rules of Practice and Procedure. Anpunts are
rounded to the nearest doll ar.

2 Respondent concedes that petitioner’s Schedule C, Profit
or Loss From Busi ness, gross receipts for 2000 were $9, 009, 882.

Respondent concedes petitioner properly reported his 2001
Schedul e C gross recei pts of $4, 196, 750.

Respondent concedes that because petitioner’s extension for
filing for 2001 was sought and granted, petitioner is |liable for
a 15-percent addition to tax under sec. 6651(a)(1) for 2001
i nstead of the 25-percent addition proposed in the notice of
defi ci ency.
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years at issue in anounts greater than all owed by respondent; and
(6) whether petitioner is liable for additions to tax under
section 6651(a)(1l) for the years at issue and under sections
6651(a) (2) and 6654 for 2000.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
H ghl ands Ranch, Col orado, when the anended petition was fil ed.

During the years at issue, petitioner operated a commerci al
construction business as a sole proprietorship under the nane
Coastal Builders. Petitioner provided framng, drywall, plaster
finishing, and painting services. Mst of petitioner’s business
canme from subcontract work for JPI Apartnment Managenent and/or
JPI Apartnment Construction, L.P. (JPI).

In 2001, JPI initiated an internal audit of petitioner and
di scovered that the Social Security nunber he provided to JPI
actually belonged to his son. On January 31, 2002, JPI filed
with the Internal Revenue Service (IRS) and nailed to petitioner
corrected Fornms 1099-M SC, M scel | aneous I nconme, for 1999 and
2000, and an accurate Form 1099-M SC for 2001 using petitioner’s
Soci al Security nunmber. JPI reported it paid petitioner
$3, 130,417, $8,240,832, and $2,573,626, in the respective years

at i ssue.
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Respondent subsequently initiated an exam nati on of
petitioner’s years at issue. On June 13, 2002, respondent
received petitioner’s Form 2848, Power of Attorney and
Decl arati on of Representative, for 2000 listing John W
Townshend, an accountant, as the representative to whom
petitioner delegated a power of attorney.?

On Cctober 21, 2002, petitioner filed a Form 1040, U. S
I ndi vi dual I ncone Tax Return, for 2001, including his Schedul e C,
whi ch reported gross receipts of $4, 196, 750 and costs of goods
sol d and deductions totaling $4, 238, 057.4

In | ate 2002, respondent’s Revenue Agent, Dennis Bok,
attenpted to reach M. Townshend by tel ephone on 12 occasi ons.
Wth each attenpt, Agent Bok |left a nessage stating his nane,

t el ephone nunber, and a brief message. Agent Bok received no
response from M. Townshend. On January 3, 2003, Agent Bok
prepared a nmenorandum for his superiors requesting a bypass of
power of attorney in which he stated that

M. Townshend, in not conmunicating with ne, is
attenpting to delay and hindered [sic] ny ability to

3 Petitioner offered Fornms 2848 for 1999, 2000, and 2001
into evidence which were dated Sep. 20, 2002, Cct. 20, 2001, and
Cct. 20, 2001, respectively. However, the record indicates
respondent only received a Form 2848 for 2000. The record al so
i ndicates that petitioner hired M. Townshend after Jan. 31,
2002. Thus, fromthe record it appears the Fornms 2848 for 2000
and 2001 were incorrectly dated.

4 The latter anpbunt conprised returns and all owances of
$1, 406, costs of goods sold of $3, 765,466, and total expenses of
$471, 185.
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conplete the exam nation. | amrequesting that the

power of attorney for M. John W Townshend be

bypassed, as his apparent non-cooperation and | ack of

communi cation is delaying and hindering the exam nation

process.
On January 3, 2003, Agent Bok’s request to bypass M. Townshend
and to contact petitioner directly was granted. Neither
petitioner nor M. Townshend received notice of respondent’s
bypass.

On January 24, 2003, respondent issued to petitioner a
notice of audit with Form 4564, |nformation Docunent Request,
informng petitioner his 2001 tax year was under exam nation and
requesting he provide books, records, and ot her docunentation
wWth respect to Coastal Builders. At a March 24, 2003, neeting,
bet ween M. Townshend and Agent Bok, M. Townshend provided a
2001 general business | edger for Coastal Builders. The | edger
had been prepared for the audit because petitioner did not keep
cont enpor aneous books and records of Coastal Builders’ business
i ncome and expenses. Although Agent Bok and M. Townshend
di scussed 1999 and 2000, no docunentation was exchanged.

On June 23, 2003, during the audit, respondent’s Service
Center in Ogden, Uah (Ogden Service Center), mailed a CP-2501
letter to petitioner indicating that JPI filed four Fornms 1099-

M SC showi ng petitioner received $5,704,041 fromJPl in 2001.

The letter requested information explaining a discrepancy between
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the incone reported on the Forns 1099-M SC and the i ncone
reported on petitioner’s 2001 return.

I n response, on June 30, 2003, M. Townshend nmailed a letter
to the Ogden Service Center explaining the discrepancies,® which
i ncluded a copy of petitioner’s 2001 Schedule C, and a record of
petitioner’s 2001 bank deposits with respect to Coastal Buil ders.
The letter also stated petitioner’s bank statenments for 2001 were
in respondent’s possession and provi ded Agent Bok’ s contact
information. On August 18, 2003, the Ogden Service Center mailed
a CP-2005 Closing Notice for tax year 2001, which stated:

Thank you for providing us with additional

i nformati on about the issue we recently wote you

about. W are pleased to tell you that, with your

hel p, we were able to clear up the differences between

your records and your payers’ records. * * *

| f you have al ready received a notice of

deficiency, you may disregard it. You won't need to

file a petition with the United States Tax Court to

reconsider the tax you owe. |If you have already filed

a petition, the Ofice of the District Counsel wll

contact you on the final closing of this case.

Al t hough the investigation was cl osed by the Ogden Service
Center, the overall exam nation of the years at issue continued,
and Revenue Agent Byron W Daniels replaced Agent Bok as the

Agent perform ng the exam nation. Using the bank deposits nethod

to reconstruct the incone petitioner earned from doi ng busi ness

> M. Townshend expl ained to the Ogden Service Center that
two of the Fornms 1099-M SC were inaccurate and the other two were
respondent’ s replacenents containing petitioner’s corrected
earnings information for 200L1.
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as Coastal Builders, Agent Daniels found that petitioner

deposi ted i ncome of $3, 651, 293, $9, 409, 882, and $4, 316,813 into
vari ous bank accounts in the respective years at issue.

Respondent did not issue to petitioner or M. Townshend a 30-day
letter setting out Agent Daniels’ s findings.

On Septenber 15, 2004, petitioner filed a Form 1040 for 1999
reporting a tax liability of $11,155. The 1999 return incl uded
petitioner’s Schedule C for 1999 reporting gross receipts of
$3, 601, 882 and costs of goods sold and expenses totaling
$3, 600, 556. ¢ Based upon respondent’s bank deposits anal ysis,
respondent determ ned that petitioner understated his Schedule C
gross receipts in 1999 by $49,411.7 Petitioner did not assert in
his petition or offer evidence to show he did not understate his
i ncone in 1999.

Petitioner failed to file a return for 2000. Consequently,
on June 15, 2005, respondent filed a substitute for return
pursuant to section 6020(b), in which he determ ned petitioner
received gross receipts of $9,409,882 in 2000. On brief,
respondent conceded petitioner only received gross receipts of

$9, 009, 882 for 2000. Petitioner failed to nmake esti nated tax

6 The $3, 600,556 conprised costs of goods sold of
$2, 932, 248, and deductions of $668, 308.

" $3, 651, 293 (bank deposits) - $3,601, 882 (reported Schedul e
C gross receipts) = $49, 411 under st at enent
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paynments for 2000 and offered no evidence at trial to indicate
any part of the $9, 009, 882 was nont axabl e i ncone.

Respondent conceded that petitioner properly reported his
Schedul e C gross receipts of $4,196, 750 in 2001. However,
respondent all owed petitioner only $57,931 of the $4, 238, 057 he
reported as Schedule C costs of goods sold and deductions in
2001. Using the ratio of the allowed amount to incone for 2001
(1.38 percent),?® respondent conputed all owabl e busi ness
deductions for petitioner’s 1999 and 2000 (as conceded) tax years
of $50, 388 and $124, 336, respectively.?®

The notice of deficiency was issued on July 29, 2005.
Petitioner tinely filed his petition on Cctober 25, 2005.

OPI NI ON

A. Pr ocedural Rul es

Petitioner contends his due process rights were viol ated
when respondent failed to provide himor his representative a
notice of bypass for the years at issue pursuant to section
601. 506(b) (1), Statenent of Procedural Rules, and a 30-day letter
stating the exam ner’s determ nations pursuant to section

601. 105(d) (1), Statenent of Procedural Rules. As a result,

8 $57,931 (2001 all owabl e Schedule C itens)/$4, 196,750
(2001 Schedul e C gross business receipts) = 0.0138 = 1. 38
percent .

® $3, 651, 293 (1999 Schedule C gross business receipts) x
0. 0138 = $50, 388; and $9, 009, 882 (2000 Schedul e C gross busi ness
recei pts) x 0.0138 = $124, 336.
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petitioner asserts the notice of deficiency is invalid, and if
not, the burden of proof should shift to respondent.

| f a taxpayer has a recogni zed representative, generally,
t he Comm ssioner contacts the taxpayer through his or her
recogni zed representative. Sec. 601.506(a)(1), Statenent of
Procedural Rules. An IRS enployee conducting an exam nation may
request perm ssion to bypass the taxpayer’s recogni zed
representative and contact the taxpayer directly if the
recogni zed representative unreasonably delays or hinders an
exam nation after repeated requests for nonprivileged information
necessary to the exam nation. Sec. 601.506(b), Statenent of
Procedural Rules. |If permssionis granted, witten notice of
such perm ssion, briefly stating the reason why it was granted,
wll be given to both the recognized representative and the
taxpayer. Sec. 601.506(b)(1), Statenent of Procedural Rules.
Additionally, in a case where an I RS exam ner and the
taxpayer fail to agree upon the exanm ner’s determnation to
assert a deficiency or an additional tax, an IRS district
director will send to the taxpayer a “30-day letter”. Sec.
601.105(d) (1), Statenent of Procedural Rules. The 30-day letter
is aformletter which states and explains the basis of the
exam ner’ s proposed determ nation and inforns the taxpayer of his
or her appeal rights if the taxpayer disagrees with the proposed

det er mi nati on. | d.
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The rules contained in the Statenent of Procedural Rules, 26
C.F.R part 601, et seq. (2001), are admnistrative directives
and generally do not have the force and effect of |law or create

procedural protections for taxpayers. Vallone v. Conm ssioner,

88 T.C. 794, 807-808 (1987); Pleasanton Gavel Co. V.

Comm ssi oner, 64 T.C. 510, 529 (1975), affd. 528 F.2d 827 (9th

Cr. 1978); Cataldo v. Comm ssioner, 60 T.C 522, 523 (1973),

affd. per curiam499 F.2d 550 (2d Cir. 1974); FElynn v.

Commi ssi oner, 40 T.C. 770, 773-774 (1963); Ryan v. Comm ssioner,

T.C. Meno. 1991-49; Abeson v. Commi ssioner, T.C. Mno. 1990-190

(procedural rules relating to powers of attorney are directory
and have no | egal effect), affd. w thout published opinion sub

nom Rivera v. Comm ssioner, 959 F.2d 241 (9th Gr. 1992). The

Comm ssioner’s failure to follow the procedural rules does not
invalidate a notice of deficiency or shift the burden of proof.

See Cataldo v. Comm ssioner, supra at 523 (the procedural rules

do not curtail the power conferred upon the Secretary of the
Treasury or his delegate by section 6212 to issue a notice of
deficiency if he determnes that there is a deficiency in the tax

shown on the taxpayer’s return); Finley v. Conmm ssioner, T.C

Meno. 1982-411, affd. w thout published opinion 720 F.2d 1289
(5th Gr. 1983).
Because sections 601.506(b)(1) and 601.105(d) (1), Statenent

of Procedural Rules, do not create procedural protections, the
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Court finds that petitioner’s procedural due process rights were
not viol ated when respondent failed to provide himand M.

Townshend a notice of by-pass or a 30-day letter. Rosenberg v.

Comm ssi oner, 450 F.2d 529, 532-533 (10th Cr. 1971), affg. T.C

Meno. 1970-201. For the foregoing reasons, the Court finds the
notice of deficiency is valid, and the burden of proof does not
shift to respondent.

B. The Bank Deposits Method of | ncome Reconstruction

Petitioner contends that respondent’s use of the bank
deposits nmethod to reconstruct his taxable income for 2000 was
arbitrary and unreasonabl e.

Wen a taxpayer fails to maintain or produce adequate books
and records, the Comm ssioner is authorized under section 446 to
conpute the taxpayer’s taxable inconme by any nethod which clearly

refl ects incone. Holland v. United States, 348 U. S. 121, 130-132

(1954); Meneguzzo v. Conm ssioner, 43 T.C 824, 831 (1965);

Sut herland v. Conm ssioner, 32 T.C. 862, 866-867 (1959). The

Comm ssi oner has great latitude in selecting a nethod for

reconstructing a taxpayer’s incone, and the nmethod need only be

reasonable in the light of all the surrounding circunstances.
This Court has |ong accepted the bank deposits nethod of

i ncome reconstruction. Ni cholas v. Comm ssioner, 70 T.C. 1057,

1064- 1065 (1978); Estate of Mason v. Conm ssioner, 64 T.C 651,

656- 657 (1975), affd. 566 F.2d 2 (6th Cr. 1977). \Wile not
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concl usi ve, bank deposits are prima facie evidence of incone.

Boyett v. Conm ssioner, 204 F.2d 205 (5th Cr. 1953), affg. a

Menmor andum Qpi ni on of this Court; Hague Estate v. Conmm ssioner,

132 F.2d 775 (2d Gir. 1943), affg. 45 B.T.A 104 (1941); Tokarsk

v. Comm ssioner, 87 T.C. 74, 77 (1986); Estate of Mason v.

Commi ssi oner, supra at 656-657. Taxpayers generally bear the

burden of proving the Comm ssioner’s determ nations are erroneous
and, in the case of a bank deposits analysis, nust show the
deposits cane from a nontaxable source. Rule 142(a); Welch v.

Hel vering, 290 U. S. 111 (1933); Harper v. Conm ssioner, 54 T.C

1121, 1129 (1970).

In the years at issue, petitioner did not maintain
cont enpor aneous books and records for Capital Builders. The
foundation for the deficiencies was derived fromJPI’s Forns
1099-M SC for petitioner’s years at issue and respondent’s bank
deposit analysis for the sanme periods. Qher than certain
deposits conceded by respondent to be nontaxable, petitioner
failed to produce evidence to show that any other bank deposit in

1999 or 2000 was nontaxabl e incone. See Harper v. Conni Sssioner,

supra at 1129. The Court finds respondent’s use of the bank
deposits nmethod to reconstruct petitioner’s taxable inconme was

neither arbitrary nor unreasonable. See Estate of Mason v.

Conmi ssi oner, supra at 656-657. Therefore, the Court sustains
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respondent’s determ nations of petitioner’s gross receipts (as
reduced by concessions).

C. VWhet her Respondent’s Exani nation of Petitioner’s 2001 Tax
Year Was I nvalid.

1. 2001 d osi ng Agr eenent

Petitioner contends that the August 18, 2004, closing notice
i ssued by respondent’s Ogden Service Center was a cl osing
agreenent within the neaning of section 7121. Consequently,
because there was no showi ng of fraud or m srepresentation,
petitioner asserts Agent Daniels’ s exam nation of his 2001 return
was i nvalid.

The Conmm ssioner is authorized to enter into a closing
agreenent with any person regarding his or her liability for any
taxabl e period. Sec. 7121(a). Section 7121 sets forth the
excl usi ve neans by which a closing agreenment between the
Commi ssioner and a taxpayer may be accorded finality. Urbano v.

Comm ssioner, 122 T.C 384, 393-394 (2004). dosing agreenents

are final, conclusive, and binding on the parties as to matters
agreed upon and nmay not be annulled, nodified, set aside, or

di sregarded in any suit or proceeding unless there is a show ng
of fraud, nalfeasance, or m srepresentation of a material fact.

Sec. 7121(b); Urbano v. Conm ssioner, supra. Al closing

agreenents nust be executed on forns prescribed by the |Internal

Revenue Servi ce. Ur bano v. Commi Ssi oner, supra; Sec.

301.7121-1(d), Proced. & Adm n. Regs.
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The Conmm ssioner has prescribed two types of closing
agreenents: (1) Form 866, Agreenent as to Final Determ nation of
Tax Liability, is used to determ ne conclusively a taxpayer’s
total tax liability for a taxable period; and (2) Form 906,

Cl osing Agreenent, is used if the closing agreenent relates to
one or nore separate itens affecting the tax liability of a

t axpayer. Urbano v. Conm ssioner, supra; Zaentz v. Conm SSioner,

90 T.C. 753, 760-761 (1988); Rev. Proc. 68-16, 1968-1 C B. 770.
The parties did not execute either a Form 866 or a Form 906.
The cl osing notice issued by respondent’s Ogden Service Center
did not constitute a closing agreenent pursuant to section 7121.
Rather, it nerely closed the Ogden Service Center’s inquiry into
t he di screpanci es between the gross receipts reported on
petitioner’s 2001 tax return and the Forns 1099 respondent
received fromJPI. Although petitioner credibly contends that he
bel i eved that 2001 was cl osed from further exam nation when he
received the closing notice, such a unilateral belief on his part
does not satisfy the requirenents of section 7121. See Urbano v.

Conmi ssi oner, supra. Therefore, the Court finds that

petitioner’s 2001 tax year remai ned open for exam nation after he
recei ved respondent’s Ogden Service Center’s closing notice.

2. Section 7605(b)

Petitioner contends that respondent’s Ogden Service Center’s

request for information and subsequent findings constituted an
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exam nation within the neaning of section 7605, and, as a result,
t he subsequent exam nation performed by Agent Daniels was in
viol ation of section 7605(b).
SEC. 7605(b). Restrictions on Exam nation of
Taxpayer.--No taxpayer shall be subjected to
unnecessary exam nation or investigations, and only one
i nspection of a taxpayer’s books of account shall be
made for each taxable year unless the taxpayer requests
otherwi se or unless the Secretary, after investigation,
notifies the taxpayer in witing that an additional
I nspection is necessary.
The Court finds that respondent’s Ogden Service Center’s
request to verify the discrepancy between petitioner’s 2001
return and Forns 1099 was not an exam nation or inspection of

petitioner’s books of account. See sec. 7605(b); Benjam n v.

Commi ssioner, 66 T.C 1084, 1098 (1976), affd. on other grounds

592 F.2d 1259 (5th Gr. 1979); MIller v. Comm ssioner, T.C Meno.

2001-55. Therefore, Agent Daniels’s exam nation of petitioner’s
2001 tax year did not violate section 7605(b).

D. Subst anti ati on of Deducti ons

Respondent contends that petitioner did not substantiate the
reported Schedule C costs of goods sold or deductions for 1999
and 2001 and failed to claimor substantiate any Schedule C
costs of goods sold or deductions for 2000 in an anmount greater
t han al |l owed by respondent.

The taxpayer is required to maintain records sufficient to
enabl e the Conmi ssioner to determne his correct tax liability.

See sec. 6001; sec. 1.6001-1(a), Incone Tax Regs.
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Petitioner did not keep contenporaneous books and records of
his costs of goods sold or business deductions for the years at
issue and did not testify at the trial. At trial, petitioner
of fered no evidence to substantiate the reported 1999 Schedule C
costs of goods sold or deductions and did not claimor
substantiate that petitioner had any Schedul e C costs of goods
sol d or deductions for 2000.

To substantiate petitioner’s 2001 Schedul e C costs of goods
sol d and deductions, petitioner nerely produced the 2001 busi ness
| edger prepared for the audit with Agent Bok w thout any
supporting docunentation, except for 18 Forns 1099-M SC reporting
conpensation paid to contract enpl oyees who perfornmed services
for petitioner in 2001. However, 8 of the 18 Forns 1099-M SC di d
not contain the Social Security nunbers of the contract enployees
reported as receiving conpensation, two sets of the Fornms 1099-

M SC cont ai ned the sanme Social Security nunber for different
names, and 7 of the Forns 1099-M SC di d not contain addresses.
The 18 Forns 1099-M SC were not filed with the IRS, and the
contract enpl oyees indicated on the Fornms 1099-M SC as recei Vi ng
conpensation were not listed as taxpayers in respondent’s

dat abase.

The Court was not provided with any information about
petitioner’s business operation or how expenses were incurred.

As a result, the Court did not have a reasonabl e basis upon which



- 17 -
an approxi mati on of an allowed anobunt of deductions could be nmade

under Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d G r. 1930).

See Vanicek v. Comm ssioner, 85 T.C 731, 743 (1985).

For the foregoing reasons, the Court finds petitioner failed
to prove he was entitled to Schedule C costs of goods sold and
deductions in an anount greater than allowed by respondent for
the years at issue.

E. Additions to Tax

Respondent determ ned additions to tax pursuant to: (1)
Section 6651(a)(1l), for petitioner’s failure to file tax returns
for the years at issue; (2) section 6651(a)(2), for petitioner’s
failure to tinely pay tax for 2000;%° and (3) section 6654, for
petitioner’s failure to pay estimted incone tax for 2000.
Respondent bears the burden of production with respect to
petitioner’s liability for the additions to tax. Sec. 7491(c);

H gbee v. Conmi ssioner, 116 T.C. 438, 446-447 (2001).

Respondent established that petitioner failed to file tinely
Federal inconme tax returns for the years at issue. Respondent
al so produced a substitute for return pursuant to section 6020(Db)
establishing petitioner failed to pay tinmely Federal incone tax

for 2000. See MIllsap v. Comm ssioner, 91 T.C. 926, 930-931

(1988). Respondent’s section 6020(b) substitute for return for

10 Respondent did not seek sec. 6651(a)(2) additions to tax
for 1999 and 2001.
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2000 contai ned petitioner’s nane, address, Social Security
nunber, filing status, and information regarding i ncone and tax,
to which was attached Form 886-A, Explanation O Itens,
containing sufficient information fromwhich to conpute
petitioner’s tax liability.

Petitioner did not show reasonabl e cause for the failure to
file timely returns for the years at issue or tinely pay tax in
2000. Sec. 6651(a)(1) and (2). Accordingly, the Court finds
petitioner is liable for section 6651(a)(1) and (2) additions to
tax to be cal cul ated under Rule 155.%

Under section 6654, the addition to tax is calculated with
reference to four required install nent paynents of the taxpayer’s
estimated tax liability. Each required installnent of estinated
tax is equal to 25 percent of the “required annual paynent”.

Sec. 6654(d)(1)(A). The “required annual paynent” is generally
equal to the | esser of (1) 90 percent of the tax shown on the
individual’s return for that year (or, if no returnis filed, 90
percent of his or her tax for such year), or (2) if the
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.

6654(d) (1) (B); Weeler v. Comm ssioner, 127 T.C 200, 210-211

(2006); Heers v. Comm ssioner, T.C Meno. 2007-10.

1 1n the Rule 155 calculations the parties nust take into
consi deration sec. 6651(c)(1).
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Respondent i ntroduced evidence to prove petitioner was
required to file a Federal incone tax return for 2000, did not
file a Federal inconme tax return for 2000, and failed to nmake any
estimated tax paynents for 2000. However, in order to permt
this Court to nake the analysis required by section
6654(d)(1)(B)(ii) and to conclude respondent nmet his burden of
produci ng evidence that petitioner had a required annual paynent
for 2000 payable in installments under section 6654, respondent
al so nust introduce evidence showi ng whether petitioner filed a
return for the preceding taxable year, and, if so, the anmount of

tax shown on that return. See \Weeler v. Conni ssioner, supra at

212. The parties stipulated petitioner’s 1999 Federal incone tax
return, which reported a tax liability of $11,155. See Mendes V.

Comm ssioner, 121 T.C 308, 324 (2003). Even though petitioner’s

return was untinely filed on Septenber 15, 2004, and was filed
during respondent’s exam nation of his 1999 tax year, it was
filed before the notice of deficiency was issued. Therefore, the
Court finds that $11,155 is the anpbunt to conpute the required
annual paynent under section 6654(d)(1)(B)(ii). See Mendes v.

Conmi ssi oner, supra at 324-325.

The Court concludes respondent nmet his burden of production.
Petitioner did not dispute that he failed to make estimated tax
paynments for 2000 or assert that he fell within any statutory

exception under section 6654. See sec. 6654(e). Consequently,
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the Court finds petitioner is liable for a section 6654 addition
to tax for 2000.
I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




