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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $3,301 for the taxable year 2000. The issue for
decision is whether petitioner is treated as not married under
section 7703(b), thereby entitling himto head-of - househol d
filing status and an earned incone credit.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in E
Cajon, California, on the date the petition was filed in this
case.

Petitioner and his fornmer wife, Laila M El sawah (M.

El sawah), received an Islam c divorce on April 2, 1999.! The
follow ng nonth, petitioner filed a petition for dissolution of
marriage with the Superior Court of San D ego County. However,
this suit was abandoned, and no divorce was obtained as a result
thereof. After receiving the Islamc divorce, M. El sawah
continued residing in the sane residence as petitioner, a

resi dence which they jointly owned. M. Elsawah noved into the
basenent while petitioner and their two children resided in the
upper levels. M. Elsawah, who was wor ki ng and who was invol ved
in another relationship, spent little tine in the residence. She

permanently left the residence in COctober 2001. Throughout this

This Court need not, and clearly cannot, rule upon the
validity of such a religious divorce. W accept petitioner’s
testinony that he received the divorce.
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period, petitioner and Ms. El sawah had remained legally marri ed;
they were finally divorced after Ms. Elsawah filed a second
petition for dissolution with the Superior Court of San Di ego
County on January 17, 2002. After the divorce, the children
continued living with petitioner, and Ms. El sawah was gi ven
visitation rights.

Petitioner filed a Federal income tax return for taxable
year 2000 on which he cl ai ned head- of - household filing status and
an earned incone credit of $3,301. 1In the notice of deficiency,
respondent determ ned that petitioner’s filing status was marri ed
filing separately and disall owed the earned incone credit.

As is relevant here, a taxpayer is entitled to head-of -
househol d filing status only if the taxpayer is not married at
the close of his taxable year. Sec. 2(b)(1). A taxpayer who is
married at the end of the year is entitled to an earned incone
credit only if a joint returnis filed for the taxable year.

Secs. 32(d), 7703(a)(1). Thus, because petitioner did not file a
joint return with Ms. El sawah, he is not entitled to either head-
of - househol d filing status or the earned incone credit if he was

married at the end of 2000.

Both parties agree that petitioner and Ms. El sawah were
legally married until some tine after January 17, 2002. However,
for purposes of filing status and the earned inconme credit,

certain married individuals who live in separate households from



- 4 -
their spouses nay be treated as not being married at the end of
the taxable year. Secs. 2(c), 32(d), 7703(b). For an individual
to qualify for this treatnment, the three requirenents of section
7703(b) nmust be net. The parties agree that petitioner neets the
first two requirenents, but disagree as to whether petitioner
meets the third requirenent, which requires that “during the |ast
6 nonths of the taxable year, such individual’s spouse is not a
menber of * * * [the individual’s] household”. Sec. 7703(b)(3).
Petitioner argues that he and Ms. El sawah were separated
after the Islamc divorce in 1999--when Ms. El sawah noved into
t he basenent of the famly residence--and that therefore she was
not a nmenber of his household during the year 2000. W di sagree
with petitioner. For purposes of section 7703(b), “‘living
apart’ requires a geographical separation and neans living in
separate residences; i.e., living under separate roofs.” Chiosie

v. Conm ssioner, T.C. Menob. 2000-117. This Court declines to

“explore the quality of a marriage or nenbership in a household
when the parties |ive under one roof” and to “adopt sone form of
constructive absence under the circunstances.” Becker V.

Conmi ssioner, T.C. Menp. 1995-177; see also Chiosie v.

Conmi Ssi oner, supra.

Petitioner’s argunment that he and Ms. El sawah were living in
separate households is based in part upon his interpretation of

the definition of “living separate and apart” under California
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| aw. 2 Whet her a taxpayer shares a household with a spouse for
pur poses of section 7703(b) is a question of fact. Sharer v.

Conmi ssioner, T.C. Menp. 1994-453. California law is not

relevant to this factual inquiry.

Finally, petitioner argues that the instructions in certain
| RS gui dance regardi ng head- of - household filing status do not
state that spouses nust live in different residences, only that
they “not have lived together”. This guidance is provided by the
| RS to assist taxpayers in preparing their returns. The
authoritative sources of Federal tax law are in the statutes,
regul ati ons, and judicial decisions and not in infornal

publications provided by the IRS. Zimerman v. Conmm ssioner, 71

T.C. 367, 371 (1978), affd. w thout published opinion 614 F.2d
1294 (2d Cir. 1979).

W find that because petitioner and Ms. El sawah |ived under
one roof during the year in issue, they resided in the sane
househol d t hroughout that year for purposes of section 7703(b).
Petitioner therefore is not treated as unnmarried at the end of
the year, and he is entitled to neither head-of-household filing

status nor the earned inconme credit. Secs. 2(b)(1), 32(d).

2Specifically, petitioner cites Cal. Fam Code sec.
771(a) (West Supp. 2004) (pertaining to separate property acquired

during marri age by spouses who are “living separate and apart”)
and In re Marriage of Norviel, 126 Cal. Rptr. 2d 148 (Ct. App.
2002) (interpreting the phrase “living separate and apart” under

Cal. Fam Code sec. 771(a)(West Supp. 2004)).
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




